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Fish and WIldlife Service
50 CFR Part 17

RI'N 1018- AF73

Endangered and Threatened Wldlife and Pl ants; Designation of
Critical Habitat for the Ti dewater Goby

AGENCY: Fish and Wldlife Service, Interior

ACTI ON: Final rule.

SUMMARY: We, the U. S. Fish and Wldlife Service (Service), designate
critical habitat for the tidewater goby (Eucycl ogobius newberryi),
pursuant to the Endangered Species Act of 1973, as amended (Act). The
desi gnation includes 10 coastal stream segments in Orange and San Di ego
Counties, California, totaling approximately 9 linear mles of streans.
Critical habitat includes the stream channels and their associated
wet | ands, flood plains, and estuaries. These habitat areas provide for
the primary biological needs of foraging, sheltering, reproduction, and
di spersal, which are essential for the conservation of the tidewater
goby.

Section 7 of the Act requires Federal agencies to ensure that
actions they authorize, fund, or carry out are not likely to destroy or
adversely nodify designated critical habitat. As required by section 4
of the Act, we considered econonic and other relevant inpacts prior to
maki ng a final decision on what areas to designate as critical habitat.

DATES: The effective date of this rule is December 20, 2000.

ADDRESSES: You may inspect the conplete file for this rule at the

Carl sbad Fish and Wldlife Office, US. Fish and WIldlife Service, 2730
Loker Avenue West, Carlsbad, California 92008, by appoi ntnent during
nor mal busi ness hours.

FOR FURTHER | NFORMATI ON CONTACT: Ken Berg, Field Supervisor, Carlsbad
Fish and Wldlife Office, at the above address; tel ephone 760/ 431-9440,
facsimle 760/ 431-5902.

SUPPLEMENTARY | NFORMATI ON
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The ti dewater goby (Eucycl ogobi us newberryi) is the only nmenber of
t he nonotypi c genus Eucycl ogobius and is in the fam |y Gobiidae. This
fish was first described in 1857 by Grard as Gobi us newberryi. Based
on Grard' s specimens, GIll (1862) erected the genus Eucycl ogobi us for
this distinctive species. The majority of scientists have accepted this
classification (e.g., Bailey et al. 1970, MIller and Lea 1972, Hubbs et
al. 1979, Robins et al. 1991, Eschneyer et al. 1983). A few ol der works
i ncludi ng G nsbhurg (1945) placed the tidewater goby and the eight
rel ated eastern Pacific species into the genus Lepi dogobius. This
classification includes the currently recogni zed genera Lepi dogobi us,
Cl evel andi a, Ilypnus, Quietula, and Eucycl ogobius. Birdsong et al
(1988) coined the informal Chasm chthys species group, recognizing the
phyletic relationship of the eastern Pacific group with species in the
nort hwestern Pacific.

Crabtree's (1985) allozyne work on tidewater gobies from 12
| ocalities throughout the range shows fixed allelic differences at the
extrene northern (Lake Earl and Hunmbol dt Bay) and sout hern (Canada de
Agua Caliente, Wnchester Canyon, and San Onofre Lagoon) ends of the
range. The northern, central, and southern California populations are
genetically distinct fromeach other. The nore centrally distributed
popul ations are relatively simlar to each other (Brush Creek, Estero
Amer i cano, Corcoran Lagoon, Arroyo de Corral, Mrro Bay, Santa Ynez
Ri ver, and Jalama Creek). Crabtree's results indicate that there is a
| ow | evel of gene flow (nmovenent of individuals) between the
popul ati ons sanpled in the northern, central, and southern parts of the
range. However, Lafferty et al. (1999a) point out that Crabtree's sites
were widely distributed geographically, and nay not be indicative of
gene flow on nore |ocal |evels.

Dawson et al. (2000) conducted an anal ysis of nitochondrial DNA
from popul ati ons rangi ng from Hunbol dt to San Di ego counties. Results
i ndi cated the southern California popul ations of tidewater gobies
di verged from other tidewater gobies along the California coast |ong
ago. These sout hernnost popul ati ons may have begun diverging fromthe
remai nder of the gobies in excess of 1,000,000 years ago. We recently
proposed recognition of the tidewater gobies in southern California
(i.e., Orange and San Di ego Counties) as an endangered distinct
popul ati on segment (DPS) (June 24, 1999; 64 FR 33816).

The tidewater goby is a small elongate fish sel dom exceedi ng 50
mllinmeters (nm) (2 inches (in.)) standard length. This fish is
characterized by | arge, dusky pectoral fins and a ventral sucker-1like
di sk formed by the conplete fusion of the pelvic fins. Tidewater gobies
are nearly transparent, with a nottled browni sh upper surface, and
often with spots or bars on dusky dorsal and anal fins. The nmouth is
| arge and oblique with the upper jaw extending nearly to the rear edge
of the eye. The eyes are wi dely spaced. The tidewater goby is a short-
lived species, apparently having an annual life cycle (Eschneyer and
Herald, 1983, Irwin and Soltz 1984, Swift et al. 1997).

The tidewater goby is endemic to California, and is unique in that
it is restricted to coastal brackish water habitats. Historically, the
species ranged from Tillas Slough (nouth of the Smith River, Del Norte
County) near the Oregon border to Agua Hedi onda Lagoon (northern San
Di ego County). Wthin the range of the tidewater goby, shall ow,
bracki sh water conditions occur in two relatively distinct situations:
1) the upper edge of tidal bays, such as Tonml es, Bolinas, and San
Franci sco bays near the entrance of freshwater tributaries, and 2) the
coastal |agoons formed at the nouths of small to |arge coastal rivers,
streams, or seasonally wet canyons, along nost of the | ength of
California. Few well docunmented records of this species are known from
mari ne environnments outside of coastal |agoons and estuaries (Swift et
al. 1989). Historically, the southern popul ation of tidewater gobies
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occupi ed the coastal |agoons forned at the nouths of small to |arge
coastal rivers, streams, or seasonally wet canyons from Aliso Creek in
Orange County, to Agua Hedi onda Lagoon in Northern San Di ego County.

The tidewater goby is often found in waters of relatively | ow
salinities (around 10 parts per thousand (ppt)) in the uppernost
bracki sh zone of |arger estuaries and coastal |agoons. However, the
fish can tolerate a wide range of salinities and is frequently found
t hroughout | agoons (Swift et al. 1989, 1997; Wrcester 1992, Wrcester
and Lea 1996). Tidewater gobies regularly range upstreaminto fresh
wat er, and downstreaminto water of up to 28 ppt salinity (Wrcester
1992, Swenson 1995). Speci nens have al so been collected at salinities
as high as 42 ppt (Swift et al. 1989). The species' tolerance of high
salinities (up to 60 ppt for varying tine periods) likely enables it to
wi t hst and exposure to the marine environnment, allowing it to col oni ze
or reestablish in |agoons and estuaries follow ng flood events (Sw ft
et al. 1989; Worcester and Lea 1996; Lafferty et al. 1999a). Ti dewater
gobies in southern California appear to be highly tolerant of varying
salinities. Tidewater gobies were collected in May 2000 from French and
Aliso | agoons, San Di ego County, two | agoons |ocated within 500 m of
each other. Although both | agoons had hundreds of larval, juvenile and
adult tidewater gobies, the salinities of the two | agoons varied
mar kedl y. Aliso Lagoon consisted of entirely fresh water, while French
Lagoon ranged from 45 to 51 ppt (Service field data 2000).

Ti dewat er gobies are usually collected in water |less than 1 neter
(m (3 feet (ft)) deep and many localities have no area deeper than
this (Wang 1982, Irvin and Soltz 1984; Swenson 1995). However, they
have been found in waters over 1 m( 3ft) in depth (Wrcester 1992,
Lafferty and Altstatt 1995; Swift et al. 1997; Smith 1998). In | agoons
and estuaries with deeper water, the lack of collections of tidewater
gobies in depths greater than 1 m (3 ft) my be due to the inadequacy
of the sanpling nmethods, rather than the | ack of gobies (Wrcester
1992, Lafferty 1997, Smith 1998).

Ti dewat er gobies often migrate upstreaminto tributaries up to 2.0
kilometers (km) (1.2 mles) (m) fromthe estuary. However, in San
Antonio Creek and the Santa Ynez River in Santa Barbara County,
ti dewater gobies are often collected 5-8 km (3-5 m) upstream of the
tidal or |agoonal areas, sonetines in beaver-inpounded sections of
streams (Swift et al. 1989). The fish nove upstreamin sumer and fal
as sub-adults and adults. There is little evidence of reproduction in
these upper areas (Swift et al. 1997). Ti dewater gobies in Southern
California have been found as far as 5 km (3 m) fromthe estuary in
the Santa Margarita River (Holland and Swift 1992; Dan Hol |l and, Canp
Pendl et on Anphi bi an and Reptile Survey, pers. conm 2000).

The life of tidewater gobies is tied to the annual hydrol ogic
cycles of the coastal |agoons and estuaries (Swift et al. 1989, 1994;
Swenson 1994, 1995). Water in estuaries, |agoons and bays is at its
| owest salinity during the winter and spring as a result of
precipitation and runoff. During this tinme, high runoff causes the
sandbars at the mouths of the | agoons to breach, allow ng m xing of the
relatively fresh estuarine and | agoon waters with seawater. This annua
bui | di ng and breaching of the sandbars is part of the normal dynam cs
of the systems in which the tidewater goby has evol ved (Zedl er 1982,
Lafferty and Alstatt 1995, Heasly et al. 1997). The

[[ Page 69695]]
time of sandbar closure varies greatly anong systenms and years, and
typically occurs fromspring to |ate summer. Summer salinity in the

| agoon depends upon the anopunt of freshwater inflow at the tine of
sandbar formation (Zedler 1982, Heasly et al. 1997).
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Mal es begi n digging breeding burrows 75 to 100 mm (3-4 in.) deep
usually in relatively unconsolidated, clean, coarse sand averaging 0.5
mm (0.02 in.) in diameter, in April or May (Swift et al. 1989; Swenson
1994, 1995). Swenson (1995) denonstrated that tidewater gobies prefer
this substrate in the |laboratory, but also found tidewater gobies
di ggi ng breeding burrows in nmud in the wild (Swenson 1994). Page (C.
Page, Biological Consultant, pers. com 2000) found that tidewater
gobi es conmonly built breeding burrows and spawned in silt-dom nated
muddy habitats. |Inter-burrow di stances range from about 5 to 275
centineters (cm (2 to 110 in) (Swenson 1995). Fenmles |ay about 100 to
1,000 eggs per clutch, averagi ng 400 eggs per clutch, with clutch size
dependi ng on the size of both the female and the male. Fenales can |ay
nore than one clutch of eggs over their lifespan, with captive females
spawni ng 6-12 times (Swenson 1995). Spawning frequency in wild fenales
probably varies due to fluctuations in food supply and other
envi ronnental conditions. Male gobies remain in the burrow to guard the
eggs that are attached to sand grains in the walls of the burrow. Males
al so spawn nore than once per season (Swenson 1995) and have been
observed guarding nultiple clutches in the sane burrow (Swi ft et al
1989, Swenson 1995). Males frequently go at least for a few weeks
wi t hout feeding and this probably contributes to m d-sumer nortality
(Swift et al. 1989; Swenson 1994, 1995).

Reproducti on peaks during spring to md-sumer (late April or My
to July) and can continue into Novenber or Decenber depending on the
seasonal tenperature and rainfall. Reproduction sonetines increases
slightly inthe fall (Swift et al. 1989). Reproduction takes place when
the water tenperature is from 15-20 degrees Celsius ( deg.C) (60-65
degrees Fahrenheit ( deg.F)) and at salinities of 0-25 ppt (Swift et
al . 1989; Swenson 1994, 1995). Typically, winter rains and cold weat her
i nterrupt spawni ng, but in some warm years reproduction may occur
t hr oughout the year (Col dberg 1977, Wang 1984). Col dberg (1977) showed
by histol ogical analysis that fermal es have the potential to |ay eggs
all year in Southern California, but this rarely has been docunented.
Lengt h-frequency data from southern and central California (Swift et
al . 1989; Swenson 1994, 1995) and age data analysis fromcentra
California populations (Swift et al. 1997) indicate that tidewater
gobies typically live one year or |less, although sone may overw nter
upstream (lrwin and Soltz 1984).

Ti dewat er goby eggs hatch in 7-10 days at water tenperatures of 15-
18 deg.C (60-65 deg.F) at lengths of 4-7 mMmm (0.2 in.). The newy
hatched | arvae are planktonic (float in water colum) for one to a few
days and once they reach 8-18 nm (0.3-0.8 in.) in length, nove to
substrate oriented (living on or near the bottom of the estuary or
| agoon). All larger size classes are substrate oriented and little
habi tat segregation by size has been noted (Swift et al. 1989, Swenson
1995). However, Worcester (1992) found that |arval gobies in Pico Creek
Lagoon tended to use the deeper portion of the |agoon. Individuals
collected in marshes appear to be larger (43-45 Mm (1.7-1.8 in.)
standard | ength) than those collected in open areas of |agoons (32-35
mm (1.3-1.4 in.) standard |l ength) (Swenson 1995).

Studies of the tidewater goby's feeding habits suggest that it is a
generalist. At all sizes exanined, tidewater gobies feed on snull
benthic (bottomdwelling) invertebrates, crustaceans (usually nysids,
anphi pods, and ostracods), snails, and aquatic insect |arvae,
particularly flies (dipterans) (Irwin and Soltz 1984; Swift et al
1989; Swenson 1994, 1995). The food itens of the smallest tidewater
gobies (4-8 mm (0.2-0.3 in.)) have not been exam ned, but they probably
feed on unicellular phytopl ankton or zooplankton simlar to many other
early stage larval fishes (Swenson and McCray 1996).

Ti dewat er gobi es are preyed upon by native species such as prickly
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scul pin (Cottus asper), staghorn scul pin (Leptocottus armatus), starry
fl ounder (Platichthys californicus) (Swift et al. 1997), and possibly
st eel head (Oncorhynchus mykiss) (Swift et al. 1989). Tidewater gobies
were found in stomachs of about 6 percent of 120 fish of the former

t hree speci es exam ned, and conprised about 20 percent by volune of the
prey. Predation by the native Sacranmento perch (Archoplites
interruptus) and tule perch (Hysterocarpus traski) may have prevented
ti dewat er gobies frominhabiting the San Francisco Bay delta (Swift et
al . 1989), although direct docunmentation to support this hypothesis is
| acki ng.

Several non-native fish species, such as | argenouth bass and
yel l owfin gobies, also prey on tidewater gobies. The shinofuri goby
(Tridentiger bifasciatus), which has becone established in the San
Franci sco Bay region (Matern and Fl emi ng 1995), may conpete with the
smal | er tidewater goby, based on dietary overlap (Swenson 1995) and
foragi ng and reproductive behavioral alterations in captivity.

Shi nof uri gobi es eat juvenile tidewater gobies in captivity, but
usually were unable to catch subadult and adult tidewater gobies
(Swenson and Matern 1995). Evidence of predation or conpetition in the
wild is lacking (Swenson 1999), although Wang (1984) found that

yel lowfin gobies prey on tidewater gobies. Shapoval ov and Taft (1954)
docunented the non-native striped bass (Mrone saxatilis) preying on
ti dewat er gobies in Waddell Creek Lagoon, but stated that striped bass
were found only infrequently in the areas inhabited by the goby. Non-
nati ve sunfishes and bl ack bass (centrarchids) have been introduced in
or near coastal |agoons and nay prey heavily on tidewater gobies under
sonme conditions. Although tidewater gobies di sappeared soon after
centrarchids were introduced at several localities, direct evidence
that the introductions led to the extirpations is lacking (Swift et al
1989, 1994; Rathbun et al. 1991). Predation by young-of-the-year

| ar gemout h bass (M cropterus sal noi des) on tidewater gobies was
docunented in one system (Santa Ynez River), where tidewater gobies
accounted for 61 percent of the prey volune of 55 percent (10 of 18) of
the juvenile bass sanpled (Swift et al. 1997).

In Southern California, non-native sunfish (Centrarchidae),
| ar genout h bass, and channel catfish (lctulurus punctatus) are al
suspected of inpacting tidewater goby popul ati ons through predation in
the San Mateo and Santa Margarita | agoons (Swift and Hol |l and 1998).
Yel |l owfi n gobi es are thought to have contributed to the extirpation of
ti dewater gobies fromthe Santa Margarita River (Swift et al. 1994).
The tidewater goby popul ati on at Cockl eburr Creek is reduced presunmably
due to predation and conpetition fromthe | arge nunbers of non-native
nosquitofish (Swift and Hol |l and 1998).

Non-native African clawed frogs (Xenopus |aevis) also prey upon
ti dewater gobies (Lafferty and Page 1997), although this is probably
not a significant source of nortality due to the limted distribution
of this species in tidewater goby habitats. The frogs are killed by the
hi gher salinities that occur when the | agoons are breached (d enn
Greenwal d, Service, pers. obs.).

Lafferty et al. (1999a) nonitored persistence of 17 tidewater goby
popul ations in Santa Barbara and Los

[[ Page 69696] ]

Angel es counties during and after the heavy winter flood flows of 1995.
Al'l 17 popul ati ons persisted after the high flows and no significant
changes in popul ation sizes were detected. In addition, gobies
apparently col oni zed Canada Honda, approximately 10 km (6 mi) fromthe
cl osest known popul ation during or after the flooding (Swift et al
1997). Lafferty et al. (1999a, 1999b) proposed that flood events such
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as those that occurred in 1995, flush gobies out into the ocean's
littoral zone where they are dispersed by | ongshore currents to other
estuaries generally south along the coast. As Swenson (1999) points
out, Lafferty's work suggests that, because prevailing | ongshore
currents on the California coast are southerly, populations at the
northern ends of geographic clusters of populations are nore |ikely

t han sout hern popul ations to serve as source popul ations. Lafferty et
al. (1999b) estimated the extirpation and recol onization rates for 37
popul ations in Southern California fromover 250 presence-absence
records and found a high rate of recolonization. The results suggest
that there is nore gene flow anpbng popul ati ons within geographic
clusters (e.g., northern California, San Francisco Bay, Santa Cruz, San
Luis Obi spo, and Southern California) than previously believed. They

al so found a positive associati on between tidewater goby presence and
wet years, suggesting that flooding may contribute to recol oni zati on of
sites from which gobies have tenporarily di sappeared.

Lagoons in which tidewater gobies are found range in size fromless
than 0.10 hectare (ha) (0.25 acres (ac)) of surface area to about 800
ha (2,000 ac). Mst |lagoons with tidewater goby popul ations are in the
range of 0.5-5.0 ha (1.25-12.5 ac). Surveys of tidewater goby
localities and historical records indicate that persistence of
ti dewat er goby populations is related to size, configuration, |ocation
and access by humans (Swift et al. 1989, 1994). Water surface areas
smal | er than about 2 ha (5 ac) generally have histories of extinction,
extirpation, or population reduction to very low | evels, although sone
as snmall as 0.35 ha (0.86 ac) have been identified as having persistent
ti dewat er goby populations (Swift et al. 1997, Lafferty 1997, Heasly et
al . 1997). As evidenced by the Canada Honda col oni zation (Swi ft et al
1997), relatively long distances fromthe nearest source popul ations
are not obstacles to colonization or reestablishnment. Many of the small
| agoons with histories of intermttent populations are within 1-2 km
(0.6-1.2 m) of larger |agoons that can act as sources of col onizing
gobi es.

Today, the nobst stable and | argest popul ations are in | agoons and
estuaries of internediate sizes, 2-50 ha (5-125 ac) that have remai ned
relatively unaffected by human activities, although some systens that
are heavily affected or altered al so have relatively large and stable
popul ati ons (e.g., Hunbol dt Bay, Humboldt County; Santa Clara River,
Ventura County; Santa Ynez River, Santa Barbara County; and Pisno
Creek, San Luis Obispo County). In many cases, these probably have
provided the colonists for the smaller epheneral sites (Swift et al
1997; Lafferty et al. 1999b).

Previ ous Federal Action

We first classified the tidewater goby as a Category 2 species in
1982 (47 FR 58454). It was reclassified as a Category 1 species in 1991
(56 FR 58804) based on status and threat information in Swift et al
(1989). At those times, Category 2 species were those taxa for which
information in our possession indicated that proposing to |list as
endangered or threatened was possi bly appropriate, but for which
sufficient data on biological vulnerability and threats were not
currently available to support a listing proposal. Category 1 species,
now referred to as candi date species, were those taxa for which we had
on file, sufficient information on biological vulnerability and threats
to support a proposal to list as threatened or endangered. On Cctober
24, 1990, we received a petition fromDr. Camm Swift, Associate Curator
of Fishes at the Los Angel es Museum of Natural History, to list the
ti dewat er goby as endangered. Qur finding that the requested action may
be warranted was published on March 22, 1991 (56 FR 12146). A proposa
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to list the tidewater goby as an endangered speci es was published on
Decenber 11, 1992 (57 FR 58770). On March 7, 1994, the tidewater goby
was |isted as an endangered species (59 FR 5494). At that time, we did
not designate critical habitat, because critical habitat was not then
determ nable and a final decision on critical habitat required detailed
i nformati on on the possible economic effects of designation. At that
time, we did not have sufficient information to performthe economc
anal ysi s.

On Septenber 18, 1998, the Natural Resources Defense Council, Inc.,
filed a lawsuit in Federal District Court in California against us for
failure to designate critical habitat for the tidewater goby. On Apri
5, 1999, the court ordered that the " Service publish a proposed
critical habitat designation for the tidewater goby in 120 days'
(Natural Resources Defense Council, Inc. v. U S. Departnent of the
Interior et al., CV 98-7596, C.D. Cal.).

On June 24, 1999, we proposed to delist the northern popul ati ons of
the tidewater goby and to retain the tidewater goby populations in
Orange and San Di ego Counties as endangered based on our reeval uation
of the species status throughout its range (64 FR 33816). W determ ned
that north of Orange County nore popul ati ons exi st than were known at
the time of the listing, that threats to those popul ations are |ess
severe than previously believed, and that the tidewater goby has a
greater ability to recolonize habitats fromwhich it is tenporarily
absent than was known in 1994 (64 FR 33816). Mbreover, we believe that
the popul ati ons of tidewater gobies in Orange and San Di ego Counties
are genetically distinct and represent a DPS. W believe that this DPS,
conprised of gobies fromonly eight localities, continues to be
threatened by habitat | oss and degradation, predation and conpetition
by non-native species, and extrene weat her and streanfl ow conditions.
Therefore, we proposed that popul ations north of Orange County be
removed fromthe List of Endangered and Threatened Animals, and that
the southern DPS of tidewater gobies be retained as an endangered
species on the list.

On August 3, 1999, we proposed critical habitat for the tidewater
goby (64 FR 42250). W reopened the comment period on Cctober 15, 1999
(64 FR 55892), to announce the tinme and | ocation of public hearings and
provi de for additional public coment. This second comrent period
cl osed on Novenber 30, 1999. On June 28, 2000, we published a notice
(65 FR 39850) announci ng the reopening of the comment period on the
draft proposal to designate critical habitat for the tidewater goby and
a notice of availability of the draft econoni c anal ysis on the proposed
determ nation. The comment period was opened for an additional 30 days,
closing on July 28, 2000.

Critical Habitat

Critical habitat is defined in section 3 of the Act as--(i) the
specific areas within the geographic area occupied by a species, at the
time it is listed in accordance with the Act, on which are found those
physi cal or biological features (1) essential to the conservation of
the species and (I1) that may require special managenent considerations
or protection; and (ii) specific areas outside the geographic area
occupied by a species at the tinme it is listed, upon
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a determ nation that such areas are essential for the conservation of
the species. ““Conservation'' neans the use of all nethods and

procedures that are necessary to bring an endangered or threatened
species to the point at which listing under the Act are no | onger
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necessary.

Critical habitat receives protection under section 7 of the Act
t hrough the prohibition against destruction or adverse nodification of
critical habitat with regard to actions carried out, funded, or
aut hori zed by a Federal agency. Section 7 also requires consultations
on Federal actions that are likely to result in the destruction or
adverse nodification of critical habitat. In our regulations at 50 CFR
402. 02, we define destruction or adverse nodification as "~“the direct
or indirect alteration that appreciably dimnishes the val ue of
critical habitat for both the survival and recovery of a listed
species. Such alterations include, but are not linmted to, alterations
adversely nodi fying any of those physical or biological features that
were the basis for determning the habitat to be critical.'' Aside from
t he added protection that nay be provi ded under section 7, the Act does
not provide other forns of protection to |ands designated as critica
habi tat. Because consultation under section 7 of the Act does not apply
to activities on private or other non-Federal |ands that do not involve
a Federal nexus, critical habitat designation would not afford any
addi ti onal protections under the Act agai nst such activities.

In order to be included in a critical habitat designation, the
habitat nust first be ““essential to the conservation of the species.'
Critical habitat designations identify, to the extent known using the
best scientific and comrerci al data avail able, habitat areas that

provi de essential life cycle needs of the species (i.e., areas on which
are found the primary constituent elenents, as defined at 50 CFR
424.12(b)).

Section 4 requires that we designate critical habitat at the tine
of listing and based on what we know at the tinme of the designation
VWhen we designate critical habitat at the time of |isting or under
short court-ordered deadlines, we will often not have sufficient
information to identify all areas of critical habitat. W are required,
neverthel ess, to make a deci sion and thus must base our designations on
what, at the tine of designation, we know to be critical habitat.

Wt hin the geographic area occupied by the species, we wll
designate only areas currently known to be essential. Essential areas
shoul d al ready have the features and habitat characteristics that are
necessary to sustain the species. W will not specul ate about what
areas mght be found to be essential if better information becane
avail abl e, or what areas mmy becone essential over tine. If the
informati on available at the time of designation does not show that an

area provides essential life cycle needs of the species, then the area
shoul d not be included in the critical habitat designation. Wthin the
geographic area occupi ed by the species, we will not designate areas

that do not now have the primary constituent elenents, as defined at 50
CFR 424.12(b), that provide essential life cycle needs of the species.
Qur regulations state that, "~ “The Secretary shall designate as
critical habitat areas outside the geographic area presently occupied

by the species only when a designation limted to its present range
woul d be inadequate to ensure the conservation of the species.'' (50
CFR 424.12(e)). Accordingly, when the best avail able scientific and
conmercial data do not denonstrate that the conservation needs of the
speci es require designation of critical habitat outside of occupied
areas, we will not designate critical habitat in areas outside the
geographi c area occupi ed by the species.

Qur Policy on Information Standards Under the Endangered Species
Act, published in the Federal Register on July 1, 1994 (59 FR 34271),
provi des criteria, establishes procedures, and provi des guidance to
ensure that our decisions represent the best scientific and comrercia
data available. It requires our biologists, to the extent consistent
with the Act and with the use of the best scientific and comrercia
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data available, to use primary and original sources of information as
the basis for reconmendations to designate critical habitat. Wen
determ ning which areas are critical habitat, a primry source of

i nformati on should be the listing rule for the species and its
supporting docunentation. Additional information may be obtained froma
recovery plan, articles in peer-reviewed journals, conservation plans
devel oped by states and counties, scientific status surveys and

studi es, and biol ogical assessments or other unpublished materials
(i.e., gray literature).

Habitat is often dynanmic, and species may nove from one area to
anot her over tine. For these reasons, all should understand that
critical habitat designations do not signal that habitat outside the
designation is uninportant or nmay not be required for recovery.
Furthernore, we recogni ze that designation of critical habitat may not
include all of the habitat areas that nay eventually be deternmined to
be necessary for the recovery of the species. Areas outside the
critical habitat designation will continue to be subject to
conservation actions that nmay be inplenented under section 7(a)(1) and
to the regulatory protections afforded by the section 7(a)(2) jeopardy
standard and the section 9 take prohibition, as determ ned on the basis
of the best available information at the tine of the action. W
specifically anticipate that federally funded or assisted projects
affecting listed species outside their designated critical habitat

areas may still result in jeopardy findings in sone cases. Sinmlarly,
critical habitat designations nade on the basis of the best avail able
information at the tine of designation will not control the direction

and substance of future recovery plans, habitat conservation plans, or
ot her species conservation planning efforts if new informtion
avail able to these planning efforts calls for a different outcomne.

Met hods

In determining areas that are essential to conserve the tidewater
goby, we used the best scientific and commercial data available. This
i ncluded data fromresearch and survey observations published in peer-
reviewed articles, data collected on the U S. Marine Corps Base, Canp
Pendl et on (Canp Pendl eton), data collected fromreports submtted by
bi ol ogi sts hol di ng section 10(a)(1)(A) recovery permts, and conments
recei ved on the proposed rule and econom ¢ anal ysi s.

Primary Constituent Elenments

In accordance with section 3(5) of the Act, for habitat within the
geographi c range occupi ed by the species, critical habitat is defined
as specific areas that contain those physical or biological features
that are essential to the conservation of the species and that may
require speci al managenment consi derations or protection. The habitat
features (primary constituent el enents) that provide for the primary
bi ol ogi cal needs of foraging, sheltering, reproduction, and dispersa
that are essential for the conservation of the species are described at
50 CFR 424.12, and include, but are not limted to, the foll ow ng:

Space for individual and popul ation growth, and for nornma
behavi or;
Food, water, or other nutritional or physiological requirenents;
Cover or shelter
Sites for breeding, reproduction, or rearing of offspring; and

[[ Page 69698]]
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Habitats that are protected from disturbance or are
representative of the historic geographical and ecol ogi ca
di stributions of a species.

The primary constituent habitat elenments for the tidewater goby
were determ ned from studies on their habitat requirenments and
popul ati on biology (Lafferty et al. 1999a, 1999b; Manion 1993; Swensen
1994, 1995, 1999; Swift et al. 1989) and include habitat conponents
that are essential to the biological needs of foraging, nest
construction, spawning, sheltering, and dispersal. The foundation for
the primary constituent el enents of the tidewater goby is provided by
coastal |agoons and estuaries supported by a relatively natura
hydrol ogi ¢ regi ne and an environnent with so few exotic fishes that
ti dewat er gobi es are unaffected by their presence. These el enents are
described in greater detail bel ow

Coastal |agoons and estuaries with natural hydrol ogy generally
provi de several specific habitat el enents that gobies require. For
i nstance, aquatic systens supported by a natural hydrol ogical regine
are often characterized by a conbination of slightly different habitat
types: freshwater creek, brackish |agoon, and coastal salt marsh. This
habitat variance generally ensures that sone deep pockets of permanent
water remain as refugia during tinmes of drought; provides for a variety
of substrate types, of which sand and silt are necessary for
construction of burrows; and provides for structural conplexity of the
stream channel , which supports various types of aquatic and energent
vegetation. This structural conplexity and presence of vegetation may
ensure that all gobies are not washed out to sea during flood events
(Swensen 1995). Lastly, |agoons and estuaries with a natura
hydr ol ogi cal regi ne and correspondi ng habitat conplexity generally
provide for the diversity of prey species (e.g., aquatic invertebrates,
i ncludi ng aquatic insect |arvae, ostracods, crustaceans, and snails)

t hat gobies require.

The second constituent elenment of tidewater goby habitat is a
systemthat is free fromexotic species or nearly so. Exotic fishes can
debilitate, perhaps to the point of extirpation, tidewater goby
popul ati ons through conpetition and predation. Largenmouth bass, black
bass, sunfishes, striped bass, shinofuri gobies, and yell owfin gobies
all appear to prey on tidewater gobies. Keeping exotic species out of
occupi ed goby habitats, and elimnating themfrom potentia
reestabli shment sites will be crucial to the conservation of the goby.

Criteria Used To ldentify Critical Habitat

We have linmted our designation to Orange and San Di ego Counti es,
because it is within this area that tidewater gobies are threatened
with extinction and essential habitat areas for this species can be
identified. Currently, within Orange and San Di ego Counties no known
popul ati ons occur outside of Canmp Pendl eton. Popul ati ons on Canp
Pendl eton fluctuate and nost have tenporarily been extirpated on
several occasions. Because there is a total of only eight popul ations
currently known within Orange and San Di ego Counties, a random event or
conbi nation of events could affect all eight popul ations and cause the
species to be lost fromthose counties. Furthernore, because the best
avail able informati on (Dawson et al. 2000) indicates that tidewater
gobies in Orange and San Di ego Counties conprise a unique genetic unit,
we proposed this population for listing as a DPS (for additiona
di scussion on the DPS, see the June 24, 1999, proposed rule 64 FR
33816) .

Qur critical habitat designation nust take into consideration the
fact that the current information indicates that tidewater goby
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popul ati ons north of Orange County are not in danger of extinction or
likely to beconme so in the foreseeable future. North of Orange County,
fluctuations in the nunber of popul ations of tidewater gobies are also
conmon. However, these popul ations are of sufficient nunber (ranging
from about 40 during drought conditions to about 80 under wet
conditions) and distribution such that they are not in danger of
extinction now or in the foreseeable future. The | ast pronounced
drought (1987-1991) did not threaten the goby north of Orange County
with extinction. In nearly all areas where popul ati ons were reported
absent due to drought or a conbination of drought and human-caused
factors, gobies repopulated naturally shortly after a return to wetter
conditions. Thus, a return to drought conditions does not nean
endangernment for the goby popul ati ons north of Orange County.

Furt hernore, nost of the | agoons and estuaries that no | onger
support gobies north of Orange County |ost them decades ago when they
were altered in ways that severely, and for all practicable purposes
permanently, affected the hydrol ogy, such that they could no | onger
support gobies. Therefore, while there are sone exceptions, north of
Orange County tidewater gobies do live in nost of the estuaries where
they can live (not wi thstandi ng normal extirpation and re-col onization
wi t hin the nmetapopul ati on (interconnected subpopul ations)). Thus, this
hi storical |oss of habitat did not result in a continuing trend toward
extinction. In effect, the information on the species current status
and trends indicates that, for the tidewater goby popul ations north of
Orange County, the 1994 |listing rule msinterpreted the risk of
extinction such that the goby was mistakenly |isted as endangered (for
addi ti onal discussion, see the proposed delisting rule 64 FR 33816).

This information was the basis for the delisting proposal, which
addressed errors in the original 1994 listing for the tidewater goby
popul ati ons north of Orange County, along with current goby status and
threats. We have received a substantial number of comments on the
proposed delisting. However, the main reaction expressed in the coment
letters fromthe public was that the Service, arned with very little
new i nformation, was, in its delisting proposal, reversing its position
on the status of the goby w thout basis. The public coment letters
al so expressed concern that the delisting proposal was arguing that the
goby was in | ess danger of extinction now than in 1994. These conments
i ncluded carefully reasoned and informed set of suggestions for
i mprovi ng our analysis of current risk of extinction, and we consider
this designation in light of that information. At this tinme, we
continue to believe that the 1994 listing rule msinterpreted the risk
of extinction and that listing under the Act is not necessary for the
ti dewat er goby popul ations north of Orange County. However, we want to
ensure that we have nmade the best decision possible and intend to
reopen the conmment period on the proposed delisting in the near future.

We have not yet made a final determ nation on the delisting
proposal . Therefore, the entire species renmanins |listed, and the Act
requires us to designate critical habitat for the species. The facts
and anal ysis descri bed above, however, are highly relevant to the
question of what areas constitute critical habitat for the species. In
order to be included in a critical habitat designation, the habitat
nmust first be ““essential to the conservation of the species.'' This
requires nore than that the habitat be essential for the long-term
survival and well-being of the species. Rather, the habitat nust be
essential for the " “conservation'' of the species. Under the Act,
““conservation'' is a technical term defined as the use of all nethods
and procedures that are necessary to bring an endangered or threatened
species to the point at which listing under the Act is no |onger
necessary. In
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the case of a species that, although technically Iisted, does not neet
the standard for listing, e.g., it should be delisted, but that action
has not yet taken place, no nethods or procedures are required to bring
the species to the point where listing is no |onger necessary. In other
words, that species is already " “conserved,'' as that termis defined
in the Act. Thus, as a technical legal matter, no areas can be
““essential to the conservation'' of a species that currently does not
warrant |isting.

This is precisely the situation with respect to the northern
popul ati ons of the goby. The best avail abl e biol ogical information
i ndicates that |isting under the Act is already not necessary for the
ti dewat er goby popul ati ons north of Orange County. In other words, the
northern popul ati ons are already conserved, as that termis used in the
Act, and consequently no areas are essential to the conservation of the
northern popul ati ons. Mreover, we find that no areas north of Orange
County are essential to the conservation of the populations in O ange
and San Di ego Counties. Therefore, the habitat areas for the northern
popul ation are not essential to the conservation, as defined in the
Act, of any of the popul ations, or the species as a whole. W are not
suggesting that there are no threats to the goby popul ati ons north of
Orange County or that these popul ati ons woul d not benefit from ot her
actions to manage or protect the species or its habitat. However, given
the technical |egal requirenents of the Act, critical habitat
designation is not the appropriate vehicle for addressing this need.
Under the Act's definition of critical habitat, no areas north of
Orange County qualify for designation as critical habitat for the
species. As we continue to analyze the proposed delisting, we wll
eval uate the best biological information available. If we identify
additional areas that are essential to the conservation of the species,
we will revise this critical habitat designation as appropriate.

The popul ation in Orange and San Di ego Counties is endangered
because sonme of the places where it used to Iive have been altered so
much that they are unsuitable for gobies. These renmai ning popul ati ons,
currently eight, fluctuate, and periodically go extinct, only to be
repopul ated | ater by colonists from nearby popul ati ons. The
conservation of the goby depends upon the existence of enough habitat
areas to support this natural pattern (Swift et al. 1989, Lafferty et
al. 1999). Al of the renmmining habitat areas which are presently
i nhabited by gobies are subject to various threats to habitat quality
(see analysis in 64 FR 33816) and require special managenent
considerations or protection. These are designated as critical habitat.

In accordance with section 3(5)(A)(ii) of the Act, areas outside
t he geographi cal area occupied by the species at the tinme it is |listed
may neet the definition of critical habitat upon determ nation that
they are essential for the conservation of the species. The long-term
survival of tidewater gobies in Orange and San Di ego Counties depends
upon the presence of enough habitat areas to support the natura
pattern of |ocal extinctions and recolonizations (Swift et al. 1989,
Moyl e et al. 1995, Lafferty et al. 1999b, Swenson 1999) that
characterize its popul ation biology. The eight fluctuating popul ations
where gobi es exist today are insufficient in nunber and quality to
renove gobies in this part of the range froma high risk of extinction
Thus, unoccupi ed habitats which can support gobies in the future play
an essential role in the conservation of the goby. To determ ne which
unoccupi ed areas are essential and should be designated as critica
habitat, we eval uated whi ch unoccupi ed areas coul d support tidewater
gobi es, and, by virtue of their geographical distribution, provide for
a network of habitat areas supporting gobies and acting as sources of
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recol oni zation for other nearby habitat areas.

Two sites that fulfill these criteria are Aliso Creek, Orange
County, and Agua Hedi onda Lagoon, San Di ego County. The tidewater goby
popul ation at Aliso Creek was intensively studied in the 1970s, and the
habi tat paraneters that supported tidewater gobies when they occurred
there are well documented (Swift et al. 1989). Habitat paraneters have
not changed since tidewater gobies occupied the creek (Camm Swift,

i cht hyol ogi st consultant, pers. comm 2000, see Sunmary of Comments and
Recommendati ons section). In Agua Hedi onda Lagoon, recent fish surveys
found cheekspot (Ilypnus gilberti) and shadow gobies (Quietula y-
cauda), species which can co-occur with, and have simlar habitat
requirenents to tidewater gobies indicating that suitable conditions
may currently exist in the |lagoon to support tidewater gobies (MEC
1995). More recently, a study carefully exam ned the suitability of
habitat in Agua Hedi onda Lagoon specifically for tidewater gobies. The
study exam ned habitat paraneters such as substrate, salinity, water
tenperature, water depth, and fish species assenbl age, and conpared
these with values in habitats occupied by tidewater gobies. Results
fromthis study denpnstrated that the |agoon can currently support

ti dewat er gobies (Merkel and Associ ates 1999a and 1999b, see Summary of
Comments and Recommendati ons section). Because suitable habitat exists
at both of these | agoons, and because additional tidewater goby
localities are within 10 nmiles of these |agoons, we find that Aliso
Creek, Orange County, and Agua Hedi onda Lagoon, San Di ego County can
support tidewater gobies in the future and that these two estuaries
contribute to the network of habitat areas that can support tidewater
gobi es and act as sources of recolonization follow ng the natura
pattern of |ocal extinction in other nearby habitat areas. W are
designating Aliso Creek, Orange County, and Agua Hedi onda Lagoon, San
Di ego County, because they are essential to the conservation of

ti dewat er gobi es.

In defining critical habitat boundaries, it was not possible to
excl ude existing man-nmade features and structures within the area
desi gnat ed, such as buildings, roads, railroads, and other features.
These features will not thenselves contain one or nore of the primary
constituent el enents. Federal actions limted to those features,
therefore, would not trigger a section 7 consultation, unless they
af fect the species and/or primary constituent elenents in adjacent
critical habitat.

In summary, in determining areas that are essential to conserve
ti dewat er goby, we used the best scientific information available to
us. The critical habitat areas described bel ow constitute our best
assessnent of areas needed for the species' conservation and recovery.

Critical Habitat Designation

For the reasons described above, the follow ng general areas are
designated as critical habitat. Were delineated, the 50-year flood
plain is used to establish boundaries within the designated waterways.
In areas where the 50-year flood plain is not delineated, the presence
of alluvial soils (soils deposited by streans), obligate and
facultative wetland vegetati on, abandoned river channels, or evidence
of high water marks will be used to determ ne the extent of the flood
pl ain and the boundaries for the designation (see |egal descriptions
for exact habitat boundaries):

1. Aliso Creek (Orange County) and its associated | agoon and marsh
fromthe Pacific Ccean to approximately 1.0 km (0.6 m ) upstream

2. San Mateo Creek and its associated | agoon and marsh, fromthe
Pacific Ccean to approximately 1.3 km (0.9 m ) upstream

3. San Onofre Creek and its associ ated | agoon and marsh fromthe
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Ccean to approximately 0.6 km (0.4 m) upstream

4. Las Flores Creek and its associ ated | agoon and nmarsh fromthe
Pacific Ocean to Interstate 5 (approxinmately 1.0 km (0.6 m));

5. Hidden Creek and its associ ated | agoon and marsh fromthe
Pacific Ocean to Interstate 5 (approxinately 0.8 km (0.5 nmi));

6. Aliso Creek and its associated | agoon and marsh fromthe Pacific
Ocean to Interstate 5 (approximately 0.7 km (0.4 mi));

7. French Creek and its associ ated | agoon and marsh fromthe
Pacific Ocean to Interstate 5 (approximately 0.7 km (0.4 m));

8. Cockleburr Creek and its associated | agoon and nmarsh, fromthe
Pacific Ocean to Interstate 5 (approxinmately 1.0 km (0.6 m));

9. Santa Margarita River fromthe Pacific Ocean to a point
approximately 5.0 km (3.1 m) upstream and

10. Agua Hedi onda Lagoon and its associated narsh and creek from
the Pacific Ccean to a point approximately 3.7 km 2.3 m) upstream

Al t hough the majority of |and being proposed for designation is
under Federal administration and nmanagenent, sone estuary and riparian
habitats are on State, county, city, and private |lands. The Aliso Creek
segnent, Orange County, is owned by the County of Orange, the City of
Sout h Laguna, and private interests. Agua Hedi onda Lagoon is owned by
the San Diego Gas and El ectric Conpany, which leases to the City of
Carl sbad, and public and private interests. The segnents on San Mateo
Creek, San Onofre Creek, Las Flores Creek, Hi dden Creek, Aliso Creek,
French Creek, Cockleburr Creek, and the Santa Margarita River are on
Canp Pendl et on

Ef fect of Critical Habitat Designation
Section 7 Consultation

Section 7(a) of the Act requires Federal agencies, including the
Service, to ensure that actions they fund, authorize, or carry out are
not likely to jeopardi ze the continued exi stence of a threatened or
endangered species, or result in the destruction or adverse
nodi fication of critical habitat to the extent that the action
appreci ably dim ni shes the value of the critical habitat for the
survival and recovery of the species. Individuals, organizations,
States, |ocal governnents, and other non-Federal entities are affected
by the designation of critical habitat only if their actions occur on
Federal |ands, require a Federal permt, license, or other
aut horization, or involve Federal funding. In 50 CFR 402.02,
"“jeopardi ze the continued existence'' (of a species) is defined as
engaging in an activity likely to result in an appreciable reduction in
the likelihood of survival and recovery of a |listed species.
"“Destruction or adverse nodification'' (of critical habitat) is
defined as a direct or indirect alteration that appreciably dimnishes
the value of critical habitat for the survival and recovery of the
listed species for which critical habitat was desi ghated. Thus, the
definitions of "“jeopardy'' to the species and "~ adverse nodification'
of critical habitat are nearly identical

Section 7(a) of the Act requires Federal agencies, including the
Service, to evaluate their actions with respect to any species that is
proposed or listed as endangered or threatened, and with respect to its
critical habitat, if any is designated or proposed. Regul ations
i npl ementing this interagency cooperation provision of the Act are
codified at 50 CFR part 402. Section 7(a)(4) requires Federal agencies
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to confer with us on any action that is likely to jeopardize the

conti nued exi stence of a proposed species or result in destruction or
adverse nodification of proposed critical habitat. Conference reports
provi de conservation recomendati ons to assist the agency in
elimnating conflicts that may be caused by the proposed action. The
conservation recomendati ons in a conference report are advisory. If a
species is listed or critical habitat is designated, section 7(a)(2)
requi res Federal agencies to ensure that activities they authorize,
fund, or carry out are not likely to jeopardize the continued existence
of such a species or to destroy or adversely nodify its critica
habitat. If a Federal action may affect a |isted species or its
critical habitat, the responsible Federal agency (action agency) must
enter into consultation with us. Through this consultation, we would
ensure that the pernmtted actions do not adversely nodify critica
habi t at .

When we issue a biological opinion concluding that a project is
likely to result in the destruction or adverse nodification of critica
habitat, we al so provide reasonabl e and prudent alternatives to the
project, if any are identifiable. Reasonable and prudent alternatives
are defined at 50 CFR 402.02 as alternative actions identified during
consultation that can be inplenented in a manner consistent with the
i ntended purpose of the action, that are consistent with the scope of
t he Federal agency's legal authority and jurisdiction, that are
economi cally and technol ogically feasible, and that the Director
bel i eves woul d avoid resulting in the destruction or adverse
nodi fication of critical habitat. Reasonable and prudent alternatives
can vary fromslight project nodifications to extensive redesign or
rel ocation of the project. Costs associated with inplenmenting a
reasonabl e and prudent alternative are simlarly variable.

Regul ati ons at 50 CFR 402.16 require Federal agencies to reinitiate
consul tation on previously reviewed actions in instances where critica
habitat is subsequently designated, and the Federal agency has retained
di scretionary invol venent or control over the action or such
di scretionary invol venment or control is authorized by |aw.

Consequently, sone Federal agencies may request reinitiation of
consultation with us on actions for which formal consultation has been
conpleted, if those actions nay affect newly designated critica

habi tat and they have retained discretionary involvenent in the action
Further, sone Federal agencies may have conferenced with us on proposed
critical habitat. W may adopt the formal conference report as the

bi ol ogi cal opinion when critical habitat is designhated, if no
significant new information or changes in the action alter the content
of the opinion (see 50 CFR 402.10(d)).

Activities on Federal l|lands that may affect the tidewater goby or
its critical habitat will require section 7 consultation. Activities on
private or State lands requiring a pernit froma Federal agency, such
as a permt fromthe U S. Arny Corps of Engineers (Corps) under section
404 of the Clean Water Act, or some other Federal action, including
funding (e.g., Federal Hi ghway Adm nistration, Federal Aviation
Admi ni stration, or Federal Enmergency Managenent Agency) will also
continue to be subject to the section 7 consultation process. Federa
actions not affecting |isted species or critical habitat and actions on
non- Federal |ands that are not federally funded, authorized, or
permtted do not require section 7 consultation

Section 4(b)(8) of the Act requires us to briefly evaluate and
describe in any proposed or final regulation that designates critica
habi tat those activities involving a Federal action that may adversely
nodi fy such habitat, or that may be affected by such designation
Activities that, when carried out, funded, or authorized by a Federa
agency, may affect critical habitat and require that a section 7
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consul tati on be conducted include, but are not limted to:
(1) Activities such as water diversion or inmpoundnent, groundwater
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punpi ng, artificial |agoon breaching to protect urban or agricultural
areas frominundation, or any other activity that alters water quality
or quantity to an extent that water quality beconmes unsuitable to
support gobies, or any activity that significantly affects the natura
hydrol ogi ¢ function of the | agoon system

(2) Activities such as coastal devel opnent, sand and gravel m ning
channel i zati on, dredgi ng, inmpoundnent, or construction of flood contro
structures, that alter watershed characteristics or appreciably alter
stream channel and/or |agoon norphol ogy; and

(3) Activities which could lead to the introduction of exotic
speci es, especially exotic fishes, into occupied or potential goby
habi t at .

To properly portray the effects of critical habitat designation, we
nmust first conpare the section 7 requirenents for actions that may
affect critical habitat with the requirements for actions that may
affect a listed species. Section 7 prohibits actions funded,
aut horized, or carried out by Federal agencies fromjeopardizing the
conti nued existence of a listed species or destroying or adversely
nodi fying the listed species' critical habitat. Actions likely to
““jeopardi ze the continued existence'' of a species are those that
woul d appreciably reduce the |ikelihood of the species' survival and
recovery. Actions likely to ~“destroy or adversely modify'' critica
habitat are those that woul d appreciably reduce the value of critica
habitat for the survival and recovery of the Ilisted species.

Common to both definitions is an appreciable detrinmental effect on
both survival and recovery of a listed species. Gven the sinmlarity of
these definitions, actions likely to destroy or adversely nodify
critical habitat would al nost always result in jeopardy to the species
concerned, particularly when the area of the proposed action is
occupi ed by the species. In those cases, it is highly unlikely that
additional nodification to the action would be required as a result of
designating critical habitat. However, critical habitat may provide
benefits toward recovery when designated in areas currently unoccupied
by the speci es.

Desi gnation of critical habitat could affect Federal agency
activities. Federal agencies already consult with us on activities that
may effect the species to ensure that their actions do not jeopardize
the continued existence of the species. These actions include, but are
not limted to:

(1) Regulation of activities affecting waters of the U S. under
section 404 of the Clean Water Act;

(2) Regul ation of water flows, danm ng, diversion, and
channel i zati on by Federal agencies;

(3) Road construction, right of way designation, or regulation of
agricultural activities by Federal agencies;

(4) Sonme mlitary activities on the Canp Pendl et on;

(5) Hazard mitigation and post-disaster repairs funded by the
Federal Energency Management Agency;

(6) Construction of comrunication sites |icensed by the Federa
Conmruni cati ons Commi ssi on; and

(7) Activities funded or authorized by Federal agenci es.

This section serves in part as a general guide to clarify
activities that may affect or destroy or adversely nodify critica
habi tat. However, specific Federal actions will still need to be
revi ewed by the action agency. If the agency deternmnes the activity
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may affect critical habitat, they will consult with us under section 7
of the Act. If it is deternmined that the activity is likely to
adversely nodify critical habitat, we will work with the agency to
nodi fy the activity to mninize negative inpacts to critical habitat.
We will work with the agencies and affected public early in the

consul tation process to avoid or mninmze potential conflicts and,
whenever possible, find a solution that protects |listed species and
their habitat while allowing the action to go forward in a manner
consistent with its intended purpose.

If you have questions regardi ng whet her specific activities wll
constitute adverse nodification of critical habitat, contact the Field
Supervisor, Carlsbad Fish and Wldlife Ofice (see ADDRESSES section).
Requests for copies of the regulations on listed wildlife and inquiries
about prohibitions and permts nmay be addressed to the U. S. Fish and
W ldlife Service, Branch of Endangered Species, 911 N.E. 11th Ave,
Portland, OR 97232 (tel ephone 503-231-2063, facsimle 503-231-6243).

Summary of Comments and Reconmendati ons

In the August 3, 1999, proposed rule (64 FR 42250), we requested
interested parties to submt factual reports or information that m ght
contribute to devel opment of a final rule. The 60-day coment period
cl osed on October 4, 1999. W contacted appropriate Federal and State
agencies, county and city governnents, scientific organizations, and
other interested parties. W reopened the comment period on Cctober 15,
1999, (64 FR 55892) to announce the tine and |l ocation of public
heari ngs and provide for additional public comment. We published public
notices of the proposed rule in the North County Tines, the San Di ego
Uni on Tri bune, and the Orange County Register, on October 18, 1999,
which invited general public conment. W posted copies of the proposed
rule and draft econom c analysis on our internet site. W held two
heari ngs on Novenber 4, 1999, in Carlsbad, California. Notices appeared
in the previously named newspapers on Cctober 18, 1999, to announce the
extension of the public conment period until Novenber 30, 1999, and the
schedul i ng of the public hearings in Carlsbad, California, on Novenber
4, 1999. Transcripts of the hearings are available for inspection (see
ADDRESSES section). On June 28, 2000, we published a notice (65 FR
39850) announci ng the reopening of the comrent period and the
availability of the draft econom c analysis on the proposed
determ nation. The comment period was opened for an additional 30-days,
closing on July 28, 2000.

We requested four ichthyologists (fish biologists) famliar with
the species to review the proposed critical habitat designation
However, only two responded by the close of the comment period. Both of
these revi ewers provi ded val uabl e i nformati on about the bi ol ogy,
status, and range of the species, and suggested adding areas to the
critical habitat designation. These comments are addressed in this
section, and relevant data provided by the reviewers has al so been
i ncorporated into the "~ Background'' section

We received a total of 40 witten and 28 oral conments during the
public coment periods. OF those witten comments, eight supported
critical habitat designation, 30 opposed critical habitat designation
and two provided additional information. OF those oral comments, 3
supported critical habitat designation, 24 opposed critical habitat
desi gnation, and one provided additional information. Witten and ora
comments were received fromone Federal agency, two state agencies, six
| ocal agencies, and 28 private organi zations, conpanies, and
i ndi vi dual s. Several comenters conmmented nmultiple tines, both witten
and orally. Al coments received were reviewed for substantive issues
and new data regarding critical habitat and the biology and status of
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the tidewater goby. We address all conments received during the conment
peri ods and public hearing testinony in the follow ng summary of
i ssues. Comments of a

[[ Page 69702]]
simlar nature are grouped into a single issue.
I ssue 1: Procedural and Legal Conpliance

The foll owing comments and responses involve issues related to
public invol vemrent in the designation process and conpliance with the
Act and other | aws, regulations, and policies.

Comrent la: The creation of the Orange and San Di ego Counti es
di stinct popul ation segnent of the tidewater goby is invalid because it
was created as part of a proposal to delist the tidewater goby in a
portion of its range. The Service should first delist the species
t hroughout its entire range, then propose the DPS separately.

Qur Response: This final rule designating critical habitat for the
ti dewater goby finalizes the proposed designation of critical habitat
for the tidewater goby (64 FR 42250) that addressed the conservation of
the species throughout its entire range. The proposed rule to create a
DPS and renove the northern popul ations of the tidewater goby fromthe
list of threatened and endangered species was a separate proposed rule
(64 FR 33816). In the section above titled ~"Criteria Used To ldentify
Critical Habitat,'' we provide a detailed explanation as to the basis
for this designation, including how this critical habitat designation
relates to the proposed DPS and delisting. As discussed in our response
to comment 1b, we nust make a determ nation regarding critical habitat
for the entire species at this tine, based on the best information
avai | abl e.

Comrent 1b: The Service cannot designate critical habitat on a
proposed Di stinct Popul ati on Segnent (DPS). Because the Service has
designated critical habitat for a DPS that has not yet been listed in a
final rule, the proposed critical habitat designation is invalid.

Qur Response: The Act requires us to designate critical habitat for
t he species, not the proposed DPS. Although our designation is limted
to Orange and San Diego Counties, it is not because we are designating
critical habitat for the proposed DPS, but rather those are the areas
that we have identified that neet the definition of critical habitat
for the species. In the section above titled "“Criteria Used To
Identify Critical Habitat,'' we provide a detailed explanation as to
the basis for this designation, including howthe designation rel ates
to the proposed DPS.

Comment 1c: The Service fails to include any economc analysis in
its proposed rule, and thus gives inadequate notice of the action
proposed.

Qur response: In the proposed rule, we acknow edged that section
4(b)(2) of the Act requires us to consider the econom c and ot her
rel evant inpacts of designating a particular area as critical habitat.
We al so stated that we would conduct an anal ysis of the econom c
i mpacts of designating these areas as critical habitat prior to a fina
deternmination and announce the availability of the draft econom c
analysis with a notice in the Federal Register. W conducted an
econoni ¢ analysis. On June 28, 2000 (65 FR 39850), we published a
notice in the Federal Register announcing the availability of the draft
econoni ¢ anal ysis and reopening the public coment period for 30 days.

We utilized the econom c analysis, and took into consideration
comrents and informati on subnitted during the public hearing and
comment period, to make this final critical habitat designation. W may
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exclude areas fromcritical habitat upon a determination that the
benefits of such exclusions outweigh the benefits of specifying such
areas as critical habitat. W cannot exclude such areas fromcritica

habitat when such exclusion will result in the extinction of the
speci es.
Comrent 1d: The Service cannot designate critical habitat until it

first conplies with National Environnental Policy Act requirenents.

Qur Response: An environnental assessnent and/or an environnment al
i mpact statenent as defined by the National Environmental Policy Act of
1969 need not be prepared in connection with regul ati ons adopt ed
pursuant to section 4(a) of the Act. W published a notice in the
Federal Register outlining our reasons for this determ nation on
Oct ober 25, 1983 (48 FR 49244). This rule does not constitute a major
Federal action significantly affecting the quality of the human
envi ronnent .

Comment 1le: The proposed rule is based on unpublished data that has
not been nade available to the public for review The commenter asserts
that the Service has proposed a regulatory action on the basis of
secret data that has never been made avail able for public comrent.

Qur Response: The commenters use "~ "Lafferty, et al. (in prep.)’
and " Jacobs (in litt. 1998)'' as exanples of unpublished data not
available to the public for review However, we made both references
available to the public, as indicated in the "~ " References Cited'
section of the proposed rule. They were also part of the administrative
record for the proposed rule. Additionally, the two citations referred
to as "~ Lafferty, et al. (in prep.)'' were published in 1999 (Lafferty
et al. 1999a and 1999b) and were avail able as peer-reviewed literature
during the second comrent period on the proposed rule. The nateria
cited in " Jacobs (in litt. 1998)'"' is now in an unpublished manuscri pt
that has been submitted for publication and is cited in this final rule
as "~ Dawson et al. 2000.'

Comrent 1f: One comenter stated that it was inappropriate for us
to fail to designate critical habitat for the popul ati ons north of
Orange County solely on the basis of the proposed rule to delist those
popul ations. In particular, the comenter clains that doing so would be
in violation of the April 5, 1999, order requiring the Service to
propose designation of critical habitat for the species.

Qur Response: The comment is based on the erroneous understanding
that we artificially limted the proposed, and now final, rules to
designate critical habitat for the tidewater goby because of the
exi stence of a proposed rule to delist the tidewater goby in a portion
of its range. In fact, the proposed and final critical habitat
designation and the proposed delisting rule is irrelevant to the
guestion of what areas should be designated as critical habitat for the
ti dewater goby. What is relevant is that our analysis of the best
avail able information indicates that the areas north of Orange County
do not constitute critical habitat as defined by the Act. This is
di scussed in greater detail in the section above titled, "“Criteria
Used To ldentify Critical Habitat.'' Although this same information is
al so the basis for the proposed delisting, that action and this one are
separate and i ndependent adm nistrative actions. Finally, the Court on
Novenber 19, 1999, dismissed a notion to enforce judgenment based on the
same grounds that the conmenter raised.

| ssue 2: Biological Concerns
The foll owing comments and responses involve issues related to the
bi ol ogi cal basis for the designation

Comrent 2a: The use of the 50-year flood plain to define the
| ateral extent, or width of the critical habitat units, is unrealistic.
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The 50-year flood plain has not been delineated in nost of the areas
containing critical habitat units.

Qur Response: W agree that the use of the 50-year flood plain is
not easily defined in certain areas where the 50-year flood plain is
not delineated or is in dispute. In those cases, we have changed the
| ateral extent of critica

[[ Page 69703]]

habi t at designation to be the presence of alluvial soils (soils
deposited by streans), obligate and facultative riparian vegetation
(requiring and usually occurring in wetlands respectively), abandoned
river channels, or known high water marks. These features characterize
the lateral extent of critical habitat within rivers, streans, and
their associ ated estuaries where the 50-year flood zone has not been
identified. Existing man-made features and structures within this area,
such as buildings, roads, railroads, and other features, do not
contain, and do not have the potential to develop the prinmary
constituent elements for the tidewater goby.

Comment 2b: Ti dewater gobies are not docunented to occur in
upstream portions of rivers and streams in Orange and San Di ego
Counties. There is no evidence that the upstream areas proposed neet
the Service's definition of critical habitat for the tidewater goby.

Qur Response: Tidewater gobies often migrate upstreaminto
tributaries up to 2.0 km (1.2 m) fromestuaries. In San Antonio Creek
and the Santa Ynez River in Santa Barbara County, tidewater gobies are
often collected 5-8 km (3-5 nmi) upstream of the tidal or |agoona
areas, sonetinmes in beaver-inpounded sections of streams (Swi ft et al
1989). The fish nove upstreamin summer and fall as sub-adults and
adults. There is little evidence of reproduction in these upper areas
(Swift et al. 1997).

Ti dewat er gobi es were collected in Trabuco Creek, Orange County, in
1939, approximately 4.5 km (2.8 m) fromthe ocean (nmouth of San Juan
Creek) (UMMZ coll ection nunber 133000). In San Diego County, tidewater
gobies were collected fromthe Santa Margarita River approximtely 3.5
km (2.2 mi) fromthe nouth of the River in 1991. Presumably, they may
have occurred further upstreamif not for a beaver dam which at that
time acted as an effective barrier to fish novenent (Holland 1992).
Thi s specul ation turned out to be an accurate prediction when in My
2000, several years after the beaver danms were renoved by high flood
fl ows, gobies were collected approximately 4.5 km (2.8 m ) upstream of
the nmouth of the Santa Margarita River in the vicinity of the power
line crossing (D. Holland, pers. comm 2000). Clearly, tidewater gobies
can occupy upstream portions of creeks in San Diego and Orange
counti es.

Little is known about why tidewater gobies utilize these upstream
areas. Swenson (1995) found that tidewater gobies in marsh habitats in
t hese upstream areas were | arger and had fewer parasites than gobies in
nearby creek and | agoon habitats. However, Swenson (1995) also found

that gobies of all life stages occurred in |agoon, marsh, and creek
habitats, indicating that they can conplete their life cycle in any of
the three habitat types. Because all |ife history stages of the species

can be found here these areas are inportant to the species and we are
i ncludi ng upstream areas as part of the critical habitat units in this
desi gnati on.

Comment 2c: One comrenter clained that the proposed rul e has
overstated the potential inpacts of the Foothill Transportation
Corridor South to tidewater gobies. In contrast, another comenter
expressed concern about the significant and enduring inpacts to upland
and riparian species, including tidewater gobies, fromthe proposed
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preferred alignnent of the Foothill Transportation Corridor South.

Qur Response: The proposed "~ CP alignnent'' of the Foothil
Transportation Corridor South (FTCS), if constructed, may have
substantial negative inpacts to the tidewater goby, specifically in San
Mat eo and San Onofre Creeks (M chael Brandman and Associ ates 1997). The
| agoons at the nmouth of San Mateo Creek and San Onofre Creek are both
now occupi ed by tidewater gobies, and these two | agoons typically
support | arge goby popul ati ons from several thousand to approximtely
70,000 gobies (Swift and Hol |l and 1998). These two popul ati ons, al ong
with Las Flores Creek, are the | argest and npbst persistent in the
region and are thought to serve as source popul ations for dispersa
into the epheneral estuaries and streans in the area. Thus these
popul ations are inportant to the recovery of the tidewater goby.

The FTCS CP alignnent would have both significant short-term and
| ong-terminpacts to tidewater gobies in the San Mateo Creek and San
Onofre Creek drai nage basins (M chael Brandman and Associ ates 1998).
Short-terminmpacts would include nmortality and tenporary | oss of
habitat for breeding, feeding, and sheltering due to bl ockage or
di version of water flow, increased siltation fromthe required cut and
fill of thousands of tons of earth, and the disturbance of |ow oxygen
sedi nents. Long-terminpacts would include: the permanent alteration of
the hydrologic regine, primarily in changes to flow regines,
tenperature patterns, and sedi mnent novenent characteristics of the
streans; permanent |oss of habitat for breeding, feeding, and
sheltering due to siltation; and pernmanent deterioration in water
quality of the streans fromthe continuous input of heavy netals and
ot her contanmi nants. These types of changes to the abiotic elenments of a
stream are often associated with correspondi ng changes to the
i cht hyof auna (fish species assenblage within a region). Generally, this
ki nd of disturbance results in an increase of exotic fish species to
t he detrinent of the indigenous (native) ichthyofauna (Myle and Light
1996). A prelimnary investigation of the inpacts to tidewater gobies
fromthe CP alignnent found that these inpacts would be | ess than
significant after nmitigation (Mchael Brandman and Associ ates 1998).
However, we believe that the benefits of the proposed mitigation would
be m nimal and that construction of the CP alignment would |ikely
result in the loss of these popul ati ons and potentially preclude
recovery for this species.

| ssue 3: Econonmic Analysis

There were nunerous coments that addressed econom c issues.
Comment 3a: The Service should recogni ze the inportance of the
coastal railway corridor and that any critical habitat designation is
not intended to inpede rail service or the maintenance or inprovenent

of rail facilities in the coastal railway corridor

Qur Response: The coastal railway crosses all tidewater goby
critical habitat units. Any activities permtted, funded, or carried
out by a Federal agency that jeopardize the species or destroy or

adversely nodify its critical habitat will require a section 7
consultation with the Service. Any non-federal activity resulting in
take of tidewater gobies, as defined by the Act, will require a section

10(a) (1) pernmit issued by the Service. W will work closely with the
responsi bl e agencies within the coastal railway corridor to avoid and
mnimze inpacts to tidewater goby populations and critical habitat
from future maintenance or inprovenents to the coastal rail way.

Consul tations will now need to consider critical habitat.
Conment 3b: Designation of critical habitat will cause private
property values to decline and will negatively affect businesses.

Qur Response: The econonic analysis indicates that designation of
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critical habitat for the tidewater goby will not have a significant
econoni c i npact. The econonic anal ysis does acknow edge that the
designation of critical habitat nmay affect private property values. W
believe that this short-termeffect would occur from nmarket uncertainty
and public perception of the perceived inpacts of the critical habitat
desi gnation on property values. W also believe that this short-term
effect on property values would dimnish over tine. W did not find
supporting
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evi dence during the preparation of the econonmic analysis to estimate or
docunent this potential short-termeffect on property values. The
econom ¢ analysis determi ned that there will be an insignificant inpact
to busi nesses.

Comment 3c: The Service nust consider the econom c inpacts of
critical habitat designation on the Encina Power Station |ocated at the
nmout h of Agua Hedi onda Lagoon. The power plant is a nmust-run facility
that provides 25 percent of all power used in San Di ego County. The
operators of the facility have raised concerns that the designation of
critical habitat would result in ecol ogical nodifications to the marine
environnment in order to return the |lagoon to the brackish coasta
environnent preferred by the goby. According to the operators,
returning the lagoon to its fornmer condition would threaten the power
station's ability to maintain use of its cooling system which
currently relies on water tenperature and flow nore characteristic of a
tidal environnent.

Qur Response: W believe that the existing characteristics of Agua
Hedi onda as fully tidal |agoon would not be altered by designation of
critical habitat for the goby. As such, designation of critical habitat
for Agua Hedionda is not expected to inpact the ability of the power
station to continue functioning. The Enci na Power Station, however,
currently operates under nunerous Federal permts, including permts
relating to air emissions, water discharge, dredging, and oil spil
response. The nmain inpact is that critical habitat will need to be
considered in consultations on renewal s of existing Federal permits or
to obtain new permts.

Conment 3d: One commenter voiced concern that the draft economc
analysis failed to consider inpacts fromcritical habitat designation
i n unoccupi ed units.

Qur Response: The draft econom c¢ anal ysis addressed current and
future activities in unoccupied units. W have w thdrawn the proposed
designation of critical habitat for Buena Vista Lagoon (see expl anation
under response to comment 4b3, below). In nbpst cases, there was no
evi dence that the proposed activity would i nvolve a Federal nexus. In
the absence of a Federal nexus, critical habitat designation would have
no i npact on the proposed activity. In a few cases, however, a Federa
nexus associated with a proposed activity was identified. In such
cases, the draft econom c anal ysis addresses the potential delays and
adm ni strative costs attributable to new Section 7 consultations.

Di scussi on of these costs can be found on pages 19, 20, 21, 22, and 24
of the report.

Conment 3e: One commenter indicated that the draft economc
analysis is flawed because it does not account for the fact that the
proposed critical habitat includes "~ "waters of the United States.'

Qur Response: The draft econom c anal ysis considered the regul atory
programof the U S. Arnmy Corps of Engineers to authorize the discharge
of dredged and fill material into "“waters of United States'' under the
section 404 of the Clean Water Act (see Exhibit ES-1, Sunmary of
| npacts of Under the Proposed Designation of Critical Habitat for the
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Ti dewater Goby in the final econonic analysis available fromthe
Carl sbad Fish and Wildlife Ofice (see ADDRESSES section)).

Comment 3f: Two comrenters indicated that the increnental approach
used in the draft econom c analysis is inproper and fails to conply
with the requirenents set forth in the Act.

Qur Response: W do not agree that the econom c inpacts of the
listing should be considered in the econonmic analysis for the
designation of critical habitat. The Act requires that listing
deci si ons be based solely on the best available scientific and
comerci al data avail able (section 4(b) of the Act). Congress al so nmade
it clear in the Conference Report acconpanying the 1982 anendnents to
the Act that "~ economi c considerations have no relevance to
determ nations regarding the status of species * * *.'' W use the
econom ¢ anal ysis to make deci sions on excluding areas fromcritica
habi tat under section 4(b)(2) of the Act. The section 4(b)(2) exclusion
process does not include an econonmic analysis related to the |isting of
a species. Qur econom c anal ysis evaluates the increnental effect of
critical habitat on current or planned activities and practices and
does not address effects associated with the |isting of the species.

Comment 3g: One comrenter stated that the draft econonic anal ysis
failed to account for the current housing shortage in California.

Qur Response: The final critical habitat designation for the goby
i ncludes ten coastal tributaries in Orange and San Di ego Counties. As
the units are limted to bodies of water and its associated fl ood
plain, the designation of critical habitat for the goby woul d not
reduce the ampunt of devel opabl e | and or exacerbate the current housing
shortage in the affected counti es.

Conment 3h: One commenter indicated that the draft economc
analysis failed to address the cumul ative inpact of nmultiple critica
habi t at desi gnati ons.

Qur Response: Under the requirenents set forth by the Act, the
Service is required to estimate the potential inpacts attributable to
the proposed governnent action, in this case the designation of
critical habitat for the goby. The Service is not required to eval uate
the potential cunulative inpacts associated with the listing or
critical habitat for multiple species. However, the draft econonic
analysis of critical habitat for the goby considers the increnenta
i npacts of designating critical habitat in the context of existing
baseline regul ations. As such, the analysis considers the econonic
effects of critical habitat designation for the goby in the context of
ot her Federal, state, or local regulations, as well as additiona
speci es protected by the Act.

Comment 3i: One comenter stated that the draft economi c anal ysis
failed to address the econom c inpacts associated with nodifying Agua
Hedi onda Lagoon.

Qur Response: The designation of critical habitat for the goby will
not result in nodifications to the current ecol ogical conditions at
Agua Hedi onda Lagoon. Recent research (Merkle and Associ ates 1999)

i ndi cates that the current ecol ogical conditions at Agua Hedi onda are
suitable for the goby. As a result, no nodifications to the |agoon will
occur as a result of designation of critical habitat, and no econom c

i mpacts associated with nmodifications to Agua Hedi onda are expected.

Comment 3j: One comenter stated the draft economic analysis failed
to assess the economic inpacts on private persons and state entities
that |ack a Federal nexus.

Qur Response: The primary effect of a critical habitat designation
is regulatory and occurs under section 7 consultation of the Act, when
Federal agencies nust consult with the Service whenever activities they
fund, authorize, or carry out may affected |listed species or designated
critical habitat. Activities on | and owned by i ndividuals,
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organi zations, states, local, and Tribal governnents only require
consultation with the Service if their actions occur on Federal | ands;

require a Federal permt, license, or other authorization; or involve
Federal funding. If there is no Federal nexus, we do not anticipate
that the designation will have a significant econonic inpact on private

persons and state entities. The econonic anal ysis does acknow edge t hat
the designation of critical habitat has the potential to affect

[[ Page 69705]]

private property val ues (see response to comrent 3b).

Comment 3k: One comrenter expressed concern that public coments
submitted by the North San Di ego County Transportation Board (NCTD) on
the proposal to designate critical habitat for the goby were not
included in the draft econom c anal ysis.

Qur Response: Public comments submitted by the North San Di ego
County Transportation Board (NCTD) in July 2000, were incorporated into
the final economic analysis of critical habitat designation for the
goby.

Comment 3l: One comrenter expressed concern that the draft econom c
anal ysis did not address current water quality maintenance activities
in Aliso Creek conducted by the County of Orange.

Qur Response: A discussion of current and future water quality
mai nt enance activities in Aliso Creek, based on public coments
submtted in July 2000, was incorporated into the final economc
anal ysis of critical habitat designation for the goby.

Issue 4: Site Specific Issues

The foll owing comments and responses involve issues related to the
i nclusi on or exclusion of specific areas, or our nethods for selecting
appropriate areas for designation as critical habitat. W received
comments chal | engi ng our proposed determ nation of critical habitat for
all the proposed units.

Comment 4a: Several comenters pointed out errors in mleages,
| ocations, or descriptions in the proposed rule.

Qur Response: Corrections have been made in the final rule to
reflect these comments, where appropriate.

| ssue 4b: W received comments for all 11 units proposed for
designation asserting that the specified unit(s) was unsuitable for
desi gnation, or they recommended the specific unit(s) be excluded from
desi gnati on.

Qur Response: W carefully considered the information provided in
the comments regardi ng requested exclusions and renovals. The foll ow ng
is an overview of our rationale for areas retained as well as the
rationale for specific units (responses 4bl through 4b5).

Comment 4bl: Aliso Creek cannot currently support tidewater gobies,
and restoration of the |agoon for the species is unrealistic at this
time.

Qur Response: Many of the ecol ogical characteristics of Aliso Creek
| agoon have not changed noticeably since gobies occupied the creek in
the late 1970's (Camm Swi ft, ichthyol ogi st consultant, pers. comm
2000). The predom nant substrate is sand. Small patches of aquatic
vegetation typical of a coastal marsh (Typha, Scirpus, Salicornia, and
Di stichlis) grow around the margin of the | agoon. The system stil
forms a brackish water |lagoon in the spring, which is usually opened to
the ocean later in the year by winter flows. The water quality of the
| agoon in the 1970's was such that warning signs were posted to keep
beach visitors out of the |lagoon's waters. This, too, has not changed.
Al t hough the wat ershed has becone nore urbani zed over the past 2
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decades, there has not been a noticeable change in the |agoon since it
was formerly occupi ed by the species.

Currently, the | ocal agency stakeholders are working with the U S
Arnmy Corps of Engineers to develop an Aliso Creek Watershed Managenent
Plan with the central goal of restoring the watershed. W believe that
because the | agoon has not changed noticeably since the 1970's, and
because there is now a concerted effort by the community to restore the
wat er shed upon which the | agoon depends, Aliso Creek represents one of
the nost promi sing prospects for reestablishing a goby popul ation. As
such, Aliso Creek and its |l agoon are essential to the conservation of
the species and are therefore designated as critical habitat.

Comment 4b2: The Service should not designate any areas on Canp
Pendl et on because popul ati ons on the base have remained relatively
stable, and all threats to tidewater goby popul ati ons are addressed by
the existing biological opinions, managenent prograns, and within the
ongoi ng NEPA-conpl i ance program of the base.

Qur Response: Currently, tidewater gobies occupy eight |ocations on
Canp Pendl eton. These include, fromnorth to south, San Mateo Creek,
San Onofre Creek, Las Flores Creek, Hidden Creek, Aliso Creek, French
Creek, Cockleburr Creek, and the Santa Margarita River. All eight
localities are relatively pristine coastal wetlands and are all crossed
or just downstreamof Interstate 5 and the coastal rail way.

Al t hough currently there are eight | ocations on Canp Pendl et on
occupied by the species, this situation is rare and has not previously
been recorded. As recently as 1991 the nunber of occupi ed goby
localities was only three (Swift and Holland 1998, Dan Holland in litt.
1999). O the eight currently occupied areas, only one of these, Las
Fl ores Creek, has remained continuously occupied since 1987. San Mateo
Creek and San Onofre Creek have both been extirpated in recent years as
a result of human-caused habitat alteration. Hi dden Creek appears to be
perenni al but may beconme so hypersaline in a severe drought as to be
unsui table for any fish species (Swift and Holland 1998). Aliso Creek
French Creek, and Cockl eburr Creek are all relatively epheneral and
have not supported gobies in tinmes of drought. The Santa Margarita
Ri ver seened to be a | arge stable population until 1991, but gobies
di sappeared in 1991, shortly after the exotic yellowfin goby
(Acant hogobi us fl avi manus) becanme abundant in the estuary.

In the proposed rule, we stated that all eight historic and
currently occupied tidewater goby | ocations in southern California
contained the primary constituent el enents necessary to support gobies.
This has been substantiated by the fact that all eight |ocations are
now occupi ed. We believe that these localities represent the center of
the netapopul ation in Orange and San Di ego Counties and will be the
keystone for recovery of the species. As such, these areas are
essential to the conservation of the species.

Pursuant to the definition of critical habitat, an area nust al so
require "~ special management considerations or protections.'' This is a
termthat originates in the definition of critical habitat in section 3
of the Act. Adequate special managenment or protection is provided by a
|l egal |y operative plan that addresses the mai ntenance and i nprovenent
of the essential elenents and nanages for the |long-term conservation of
the species. The Service considers a plan adequate when it neets all of
the following three criteria: (1) The plan provides a conservation
benefit to the species (i.e., the plan nmust maintain or provide for an
increase in the species' population or the enhancenment or restoration
of its habitat within the area covered by the plan); (2) the plan
provi des assurances that the management plan will be inplemented (i.e.

t hose responsible for inplenenting the plan are capabl e of
acconplishing the objectives, have an inpl enentation schedul e and/ or
have adequate funding for the managenent plan); and (3) the plan
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provi des assurances the conservation plan will be effective (i.e., it
i dentifies biological goals, has provisions for reporting progress, and
is of a duration sufficient to inplenent the plan and achieves the
pl an's goals and objectives). If an area is covered by a plan that
nmeets these criteria, it does not constitute critical habitat as
defined by the Act.

In 1995, the Service issued a programmatic biol ogi cal opinion on
the ~“Programmtic Activities and Conservation Plans in Riparian and
Est uari ne/ Beach Ecosystens on Mari ne
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Cor ps Base, Canp Pendl eton,'' including an Estuarine/ Beach Ecosystens
Conservation Plan (Biological Opinion 1-6-95-F 02, 1995). The
reasonabl e and prudent neasures of the biological opinion require the
Marines to adopt and inplenent the Estuarine/ Beach Ecosystem
Conservation Pl an.

The Estuarine/ Beach Ecosystem Conservation Plan is structured to
mnimze the effects to |listed species resulting from programmatic
i npacts associated with ongoing and future training, maintenance,
recreation, and construction activities. Because the terns and
conditions are mandatory, there are assurances that Conservation Plan
will be inplenmented, and the Marines have the authority to carry out
the neasures in the plan. Therefore, our second speci al managenent
criterion is also net. However, because the conservation plan outlines
broad goals for benefiting tidewater gobies without clearly identifying
speci fic conservation efforts, its effectiveness is not assured. The
Est uari ne/ Beach Ecosystem Conservation Plan does not contain specific
bi ol ogi cal objectives for the tidewater goby. The Conservation Pl an
focuses primarily on avian species. It does not identify specific
nmeasures or targets to achieve an increase in the tidewater goby
popul ati on size. Also, because the plan is general in nature, it does
not outline paraneters that can be used to nmeasure achi evenent of
obj ectives or standards by which to neasure them Popul ation surveys
and nonitoring requirenents are identified in the Conservation Plan
but have not been net as defined in the plan. The Service is unable to
deternmine that the Estuari ne/Beach Ecosystem Conservation Plan will be
effective, and consequently, it is not adequate to preclude the need to
designate critical habitat.

Conment 4b3: Buena Vista |lagoon is currently unsuitable for
supporting a popul ati on of tidewater gobies. The designation of Buena
Vi sta Lagoon as critical habitat for the tidewater goby is premature at
best and could actually preclude the nodifications needed to create
such habitat.

Qur Response: Buena Vista Lagoon, a California Departnment of Fish
and Ganme Ecol ogi cal Reserve, is currently predoni nated by freshwater
mar sh conditions, and is closed to the Pacific Ccean by a concrete
weir. This configuration, as well as the Pacific Coast Hi ghway, the
coastal railway, and Interstate 5 bridges, which are all predom nantly
dirt fill structures, constrict the |lagoon such that sedi nent can no
| onger be noved through the system The | agoon has been gradually
filling with sedinment and, without nodifications to the system the
| agoon will conceivably fill entirely, transform ng the |agoon into a
mud flat. This situation has become apparent to the California
Department of Fish and Gane (CDFG), the Buena Vista Lagoon Foundati on,
and residents of the Iocal communities in Carlsbad and Oceanside (Tim
Di | I'i ngham CDFG pers. comm 1999, Ron Woton, Buena Vista Lagoon
Foundati on, pers. conmm 1999).

Inits current configuration, Buena Vista Lagoon is essentially a
freshwater lake with a fish fauna that consists entirely of non-native
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freshwater fishes. Some of these, such as |argenouth bass (Lepom s
macrochi rus), have been inplicated in the decline of tidewater gobies
(Swift et al. 1997). However, if the | agoon were once again open to the
Paci fic Ocean, the habitat could support tidewater gobies. Opening the
| agoon to tidal flushing would also provide an outlet to nove sedi nment
t hrough the system which would prevent the | agoon from becom ng a nud
flat, and provide sone sedinent to the ocean to help build |oca
beaches. W believe that sinply renoving the weir structure at the
mout h of the |agoon and replacing it with a structure that would permt
tidal flow would be enough to restore some goby habitat to the |agoon.

The Buena Vi sta Lagoon Foundation is a non-profit private
corporation dedicated to the protection and mai ntenance of Buena Vista
Lagoon. The Foundati on has a nmenorandum of understanding with the CDFG
authorizing it to prepare an Ecol ogi cal Reserve Land Managenent Pl an
(ERLMP) on behal f of the departnment. Anong the proposal s being
considered is the potential for establishing a tidal flushing system
whi ch woul d open the | agoon to the Pacific Ocean. W feel that Buena
Vi sta Lagoon coul d provide essential habitat for the tidewater goby and
that the current direction of the ERLMP toward a nore tidal system at
Buena Vi sta Lagoon will accommdate the creation of tidewater goby
habitat. However, while we believe Buena Vista Lagoon could be restored
to provide tidewater goby habitat, we do not have information
denonstrating such restoration is essential to the conservation of the
speci es. Therefore, we are renobving it fromthe designation

Comment 4b4: Agua Hedi onda Lagoon is unsuitable for tidewater
gobi es and so should not be designated as critical habitat.

Qur Response: W received a nunber of comments questioning the
feasability of Agua Hedi onda Lagoon to support tidewater gobies. These
conmenters clained that the habitat in Agua Hedi onda Lagoon had been so
altered since 1940, the |l ast year in which gobies were collected from
the | agoon, that the |lagoon could not only not support tidewater
gobi es, but that the possibility of restoration of the |agoon for the
speci es was not feasible. Many of these comments were grounded in the
m sconception that the | agoon woul d have to be restored to pre-1940
conditions to support the species. These comenters were concerned that
critical habitat would trigger wi despread | agoon alterations to restore
habitat and thereby elininate the many and varied uses of this tida
| agoon. Also, the comenters were concerned that alterations necessary
to make suitable habitat for gobies would reduce the habitat
suitability for other sensitive species that currently occupy the
| agoon. We believe areas within the | agoon coul d support gobi es now,
wi t hout any restoration effort, and wi thout any extensive changes to
the current configuration or uses of the | agoon. We address habitat
suitability within the |agoon here, and will deal with the effects of
t he designation on Agua Hedi onda Lagoon and the various uses within it
in the succeedi ng coment .

The comrents we received generally cited four habitat elenments
wi thin the | agoon as being unsuitable for gobies: water quality,
salinity, sedinent, and the presence of predatory species. The npst
recent survey effort of fishes and sedi ments was conducted by Merke
and Associates (1999) on Septenber 23, 1999. The water quality,
salinity, sedinent, and fish species conposition results of this survey
indicated to us that not only are there areas within the | agoon that
coul d support the tidewater goby, but that the |agoon will probably not
require any restoration to do so (Merkel and Associ ates 1999).

Mer kel and Associates (1999) reported that salinity measurenents of
the areas of the eastern |lagoon ranged from5 to 48 ppt with an average
of about 26.5 ppt. The tidewater goby is often found in waters of
relatively low salinities (around 10 ppt) in the uppernost brackish
zone of larger estuaries and coastal |agoons, but can tolerate a w de
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range of salinities, and has been collected at salinities as high as 42
ppt (Swift et al. 1989, 1997; Wrcester 1992, Wrcester and Lea 1996;
Swenson 1995). A recent survey of French Creek Lagoon in June of 2000
found thousands of tidewater gobies of all life stages. Salinity in
French Creek Lagoon during this survey ranged from 45-51 ppt and
tenperatures ranged from 31-32 deg.C (Service field data 2000). Merke
and
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Associ ates (1999) also reported that water tenmperatures within the

| agoon were 21-22 deg.C and depth ranged fromO0.1 to 1.0 m Ti dewater
gobies are usually collected in water less than 1 m (3 ft) deep, and in
tenperatures typically between 9-25 deg.C (Swift et. al. 1989; Wang
1982; Irvin and Soltz 1984; Wrcester 1992; Swenson 1995). Thus, depth
and tenperature are also within the range usually occupi ed by gobi es.

G ven what we know of the water quality tol erances and preferences of
this species for salinity, tenperature, and depth, the conditions in
the eastern end of Agua Hedi onda Lagoon appear suitable to support

gobi es.

Mer kel and Associates (1999) found that sedinents in the east end
of Agua Hedi onda Lagoon ranged fromfine sand to silt/clay. Although
there are no conprehensive studies conparing the sedi nent conposition
of tidewater goby habitats in different localities, there appears to be
preference of gobies for coarser sand substrates, especially for
breeding (Swift et al. 1989, Wrcester 1992, Swenson 1995). However,
nmuddy, marshy conditions are a typical feature in tidewater goby
habitats, and have been shown to be occupi ed by gobies in San Antonio
Creek, the Santa Ynez River, Aliso Creek (Orange County), San Mateo
Creek, San Onofre Creek, Las Flores Creek, French Creek, Aliso Creek
(San Diego County) and the Santa Margarita River (Swift et al. 1989,
Hol I and 1992, Swift et. al. 1994, Swift et al. 1997, Swift and Hol |l and
1998, Service field data 2000). Swenson (1995) found that in San
Gregorio and Pescadero Creek, tidewater gobies inhabited a variety of
habitats, including (1) sandy |agoons, (2) nmud or gravel -bottoned
reaches of creeks, and (3) nmuddy marsh pools. Swenson (1995) also found
that tidewater gobies of all |ife stages were collected in all three of
these habitat types, suggesting that tidewater gobies can conplete
their life cycle in any one of the three. Wrcester (1992) found that
al t hough ti dewat er gobies were significantly associated with coarse
sand and fine gravel substrates, their distribution was significantly
associated with a nunber of other physical habitat paraneters, so it
was uncl ear how i nportant substrate was in deternmining their presence.
Page (Carl Page pers. com 2000) has found that tidewater gobies are
actually nost strongly associated with food abundance in Lake Earl, De
Norte County, and showed little preference for substrate. Furthernore,
Page found that tidewater gobies commonly utilized silt dom nated nuddy
habitats, built breeding burrows and spawned in these nmuddy habitats,
and that their post planktonic |arvae utilized nuddy silt dom nated
habi tats exclusively, presumably due to food availability. Based on
this information, we conclude that substrates in Agua Hedi onda Lagoon
woul d not preclude the occurrence of tidewater gobies, and that they
coul d occupy these areas.

Mer kel and Associates (1999) found that the shoreline was steep
sided at the east end of Agua Hedi onda Lagoon, and stated this feature
may meke the | agoon unsuitable for tidewater gobies. In fact, tidewater
gobi es occupy a nunber of |agoon and estuarine habitats that are nore
steeply sided than Agua Hedi onda Lagoon. An example of such a |agoon is
H dden Creek, San Diego County. This |agoon consists of what can only
be described as a slot canyon with vertical walls extending fromthe
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bottom of the |lagoon to as much as 10 m above the water's surface.

Ot her occupi ed | agoons at Aliso Creek (San Di ego County), Cockl eburr
Creek, Shuman Lagoon, and the Santa Ynez River all have steep sides as
a prom nent habitat feature (Swift et al. 1997, Swift and Hol | and
1998). Therefore, the shoreline configuration at Agua Hedi onda appears
suitable for tidewater gobies.

Anot her contention of sone conmenters as to the suitability of Agua
Hedi onda for tidewater gobies was that occurrence of native and non-
native conpetitors and predators in the | agoon would preclude the
possibility of occupation by tidewater gobies. Merkle and Associ ates
(1999) found the followi ng fish species at Agua Hedi onda i n Septenber
1999: California killifish (Fundulis parvipinnis), topsnelt (Atherinops
affinis), deepbody anchovy (Anchoa conpressa), arrow goby (C evel andi a
i os), mosquitofish (Ganbusia affinis), striped mullet (Migi
cephal ous), and California butterfly ray (Gymura nmarnorata). Wth the
exception of the California butterfly ray, these are all species that
the tidewater goby currently co-occurs with in other |agoons in San
Di ego County (Swift and Holland 1998). Fish surveys of the inner |agoon
in 1994 and 1995 (Marine Environnental Consultants in litt. 1997) found
23 species, all native, and npst, species that the tidewater goby co-
occurs with, with the exception of the yell owfin goby (Acanthogobi us
flavimanus). Yellow fin gobies are a non-native species thought to
conpete and predate on tidewater gobies (Wang 1984, Swi ft and Hol | and
1998). Yellowfin gobies were not present in the nbst recent survey
(Merkel and Associates 1999). We conclude that the fish fauna of Agua
Hedi onda Lagoon is suitable for tidewater gobies, and, in fact, is
representative of faunas gobies co-occur with in other coastal |agoons.

Jenki ns and Wasyl (1999) anal yzed tidewater goby nigration based on
the coastal currents in the vicinity of Agua Hedi onda Lagoon. The
aut hors were addressing the effects of existing offshore current
patterns on the success of tidewater goby dispersal to adjacent |agoon
habitats. The authors found that 55-60 percent of nearshore currents at
Agua Hedi onda had a net southward transport, and 40-45 percent of
nearshore currents had a net northward transport. The authors al so
estimated that the probability that northward nearshore currents would
transport gobies to Buena Vista Lagoon to the north was about 0.4
percent. They did not estimate the probability of gobies being
transported to Batiquitos Lagoon to the south. While this report
exam ned an interesting |ine of research, two recently published
studi es docunmented the dispersal of tidewater gobies anpbng coasta
| agoons (Lafferty et al. 1999a, 1999b).

Comment 4b5: We received a nunber of comments concerning the
potential changes or alterations to Agua Hedi onda Lagoon resulting from
a critical habitat designation. Many of these commenters believed that
critical habitat designation would result in w despread changes to the
exi sting configuration of the I agoon and the corresponding affects to
current uses of the | agoon

Qur Response: Agua Hedi onda Lagoon is dredged to retain tida
i nfluence within the | agoon which provides for a deep tidal bay type of
habitat. This configuration also accompdates a nunmber of recreationa
and ot her uses, including notorboating, water skiing, and a comercia
shellfish farm Although this differs markedly fromthe historic
conditions within the | agoon, we feel that there are still areas within
the | agoon which provide potential habitat for tidewater gobies. W
believe that the current configuration of the | agoon could support the
species as well as the existing uses within the |agoon

Comment 5: San Juan Creek and the San Luis Rey River should be
i ncluded as critical habitat.

Qur Response: W received several comrents proposing that San Juan
Creek and the San Luis Rey River should be designated as critica

http://policy.fws.gov/library/00fr69693.html 12/30/2003



2000 Federal Register, 69693; Centralized Library: U.S. Fish & Wildlife Service

habitat. Recent investigations at San Juan Creek and the San Luis Rey
Ri ver have provided sone data as to the suitability of these habitats
to support tidewater gobies (M chael Brandman and Assoc. 1998, Dan
Hol | and pers. comm 2000). These data indicate that if efforts were
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undertaken to restore tidewater goby habitat to these systens, they may
support the species. San Juan Creek and the San Luis Rey River mmy be

i mportant in the species recovery and their potential value will be
assessed in the recovery plan for the species. However, while San Juan
Creek and the San Luis Rey River may be restored to provide suitable
habitat for tidewater gobies, we do not have information denonstrating
these areas are essential to the conservation of the species;

therefore, these areas do not neet the definition of critical habitat.

Summary of Changes From the Proposed Rul e

We changed the rule to better define the |ateral extent of critica
habitat in response to a comment that the 50-year flood plain is
undel ineated or in dispute in many areas and is not useful in defining
the lateral extent of critical habitat for the goby. In this final rule
we have defined the |ateral extent of critical habitat as the 50-year
flood plain or the stream channels, estuaries, and other areas within
these reaches potentially inundated by high flow events. The latera
extent of high flow events, and critical habitat, can be determ ned by
the presence of alluvial soils (soils deposited by streans), obligate
and facultative riparian vegetation (requiring and usually occurring in
wet | ands respectively), abandoned river channels, or known high water
marks. This constitutes the present aquatic and riparian zones of the
rivers, streans, and their associ ated estuaries designated as critica
habi tat. Existing human-constructed features and structures within this
area, such as buildings, roads, railroads, and other features, do not
contain, and do not have the potential to devel op, those habitat
conponents. It should be noted that this change does not increase the
anount of critical habitat designated, but rather is a | ess anbi guous
nmet hod of defining the same critical habitat boundari es.

We have al so excluded Buena Vista Lagoon. W note that tidewater
goby habitat could be created at Buena Vista Lagoon. Restoring tida
flow by removing the existing weir structure currently blocking the
mout h of the | agoon woul d probably create sonme habitat for the species
(see conment 4b3 in the "~ Sunmary of Comments and Recommendati ons'
section above). However, as we do not have information denonstrating
that restoration of Buena Vista Lagoon is essential for the
conservation of the tidewater goby, we have not included the area in
this final designation.

Additionally, we have changed the maps to better reflect the
| ateral extent of areas within these streamreaches that constitute
critical habitat. The maps are a graphical representation only and do
not constitute the definition of the critical habitat units. The maps
are provided for reference purposes only, to guide Federal agencies and
other interested parties in locating the general boundaries of the
critical habitat unit (50 CFR 17.94(b)).

Econom ¢ Anal ysi s
Section 4(b)(2) of the Act requires us to designate critica
habitat on the basis of the best scientific and commercial information

avail abl e and to consider the econom c and ot her relevant inpacts of
designating a particular area as critical habitat. W conpleted a draft
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econoni c analysis and nade it available to the public for coment (65
FR 39850). W also conpleted a final econonic analysis that

i ncorporated public comment, information gathered since the draft

anal ysis, and changes to the critical habitat designation. The analysis
found that there would be an econom c inpact fromthe designation that
woul d vary on a situational |level, and that nost of the inpact woul d
cone in the formof new section 7 consultations in unoccupi ed habitat
units. We have determ ned that these econonic inpacts are mninmal and
do not warrant excluding any areas fromthe designation. The fina
econonic analysis is available to the public at the Carlsbad Fish and
Wldlife Ofice (see ADDRESSES section).

Requi red Determinations
Regul atory Pl anni ng and Revi ew

Thi s docunent has been reviewed by the O fice of Management and
Budget (OMB), in accordance with Executive Order 12866. OMB nekes the
final determ nation under Executive Order 12866.

(a) This rule will not have an annual econom c effect of $100
mllion or adversely affect an econonic sector, productivity, jobs, the
environnent, or other units of government. A cost-benefit and economc
analysis is not required. The tidewater goby was |listed as an
endanger ed species in 1994,

Under the Act, critical habitat may not be adversely nodified by a
Federal agency action; it does not inpose any restrictions on non-
Federal persons unless they are conducting activities funded or
ot herwi se sponsored or pernmitted by a Federal agency (see Table 1
bel ow). Section 7 requires Federal agencies to ensure that they do not
j eopardi ze the continued existence of the species. Based upon our
experience with the species and its needs, we conclude that any Federa
action or authorized action that could potentially cause adverse
nodi fication of designated critical habitat would currently be
considered as "~ jeopardy'' under the Act. Accordingly, the designation
of areas within the geographic range occupi ed by the tidewater goby
does not have any increnental inmpacts on what actions may or may not be
conducted by Federal agencies or non-Federal persons that receive
Federal authorization or funding. The designation of areas outside the
geographi c range occupi ed by the species may have increnental imnpacts
on what activities may or may not be conducted by Federal agencies or
non- Federal persons that receive Federal authorization or funding.
However, our analysis did not identify any significant increnental
ef fects. Non-Federal persons that do not have a Federal ~ sponsorship'
of their actions are not restricted by the designation of critica
habitat, although they continue to be bound by the provisions of the
Act concerning "~ “take'' of the species.

(b) This rule will not create inconsistencies with other agencies
actions. As discussed above, Federal agencies have been required to
ensure that their actions do not jeopardize the continued exi stence of
the tidewater goby since the listing in 1994. The prohibition agai nst
adverse nodification of critical habitat is not expected to have a
signi ficant econom c inpact. Because of the potential for inpacts on

ot her Federal agency activities, we will continue to review this action
for any inconsistencies with other Federal agency actions.
(c) This rule will not materially affect entitlenments, grants, user

fees, loan progranms, or the rights and obligations of their recipients.
Federal agencies are currently required to ensure that their activities
do not jeopardize the continued existence of the species, and as

di scussed above we do not anticipate that the adverse nodification
prohibition (resulting fromcritical habitat designation) will have any
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significant increnmenta
(d) This rule will
final determnation follows the requirenents for

ef fects.
rai se nove

habitat contained in the Endangered Species Act.
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Table 1.--Inpacts of Tidewater

Desi gnati on

Page 32 of 39

| egal or policy issues. This
determining critica

Goby Listing and Critical Habitat

Categories of Activities

Activities Potentially
Affected by Species
Listing Only \1\

Addi tiona
Activities
Potentially
Affected by
Critical Habitat
Desi gnation \ 2\

Federal Activities Potentially Activities the Federa

Affected \3\.

Government carries
out such as:

regul ati on of
activities affecting
waters of the U.S.
(under section 404 of
the Clean Water Act);
regul ati on of water
fl ows, damm ng

di version, and
channel i zati on; road
construction, right
of way designation;
regul ati on of

agricul tural
activities; some
mlitary activities
on the Canp
Pendl et on; hazard
mtigation and post -
di saster repairs; and
construction
activities.

Private Activities Potentially Activities such as:

Af fected \4\.

those affecting
waters of the U.S.
(under section 404 of
the Cl ean Water Act);
regul ati on of water
fl ows, damm ng,

di version, and
channel i zati on; road
construction, right
of way designation;
agricul tural
activities; hazard
mtigation and post -
di saster repair; and
construction
activities that
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Feder a

Agenci es in any
unoccupi ed
critical

habi tat areas.

Fundi ng,

aut hori zation,
or permtting
actions by
Feder a

Agenci es in any
unoccupi ed
critical

habi tat areas.

12/30/2003



2000 Federal Register, 69693; Centralized Library: U.S. Fish & Wildlife Service Page 33 of 39

require a Federa
action (permt,
aut hori zation, or
fundi ng) .

\1\ This colum represents the activities potentially affected by
listing the tidewater goby as an endangered species (March 7, 1994; 59
FR 5494) under the Endangered Species Act.

\'2\ This colum represents the activities potentially affected by the
critical habitat designation in addition to those activities
potentially affected by listing the species.

\3\ Activities initiated by a Federal agency.

\4\ Activities initiated by a private entity that may need Federa
aut hori zation or funding.

Regul atory Flexibility Act (5 U S.C. 601 et seq.)

In the econonm c analysis, we determ ned that designation of
critical habitat will not have a significant effect on a substantia
nunber of small entities. As discussed under Regul atory Pl anni ng and
Revi ew above and in this final determ nation, this designation of
critical habitat for the tidewater goby is not expected to have a
signi ficant econonm c inpact. We have designated property owned by
Federal, State and | ocal governments, and private property.

Wthin these areas, the types of Federal actions or authorized
activities that we have identified as potential concerns are:

(1) Regulation of activities affecting waters of the U S. under
section 404 of the Clean Water Act;

(2) Regul ation of water flows, danm ng, diversion, and
channel i zati on by Federal agencies;

(3) Road construction, right of way designation, or regulation of
agricultural activities by Federal agencies;

(4) Sonme mlitary activities on the Canp Pendl et on;

(5) Hazard mitigation and post-disaster repairs funded by the
Federal Energency Management Agency;

(6) Construction of comrunication sites |icensed by the Federa
Conmruni cati ons Commi ssi on; and

(7) Activities funded or authorized by Federal agenci es.

Some of these activities sponsored by Federal agencies within
critical habitat areas are carried out by small entities (as defined by
the Regulatory Flexibility Act) through contract, grant, permt, or
ot her Federal authorization. As discussed in section 1 above, these
actions are largely required to conply with the listing protections of
the Act, and the designation of critical habitat is not anticipated to
have significant additional effects on these activities.

For actions on non-Federal property that do not have a Federa
connection (such as funding or authorization), the current restrictions
concerning take of the species remain in effect, and this fina
determination will have no additional restrictions.

Smal | Busi ness Regul atory Enforcenent Fairness Act (5 U S.C
804(2))

In the econonic analysis, we determ ned whether designation of
critical habitat would cause (a) any effect on the econony of $100
mllion or nore, (b) any increases in costs or prices for consuners,

i ndi vi dual industries, Federal, State, or |ocal government agencies, or
geographic regions in the econonm c analysis, or (c) any significant
adverse effects on conpetition, enploynent, investnent, productivity,

i nnovation, or the ability of U S. based enterprises to conpete with
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forei gn-based enterprises. Refer to the final economic analysis for a
di scussion of the effects of this determ nation
Unfunded Mandates Reform Act (2 U S.C. 1501 et seq.)

In accordance with the Unfunded Mandates Reform Act (2 U.S.C. 1501

et seq.):

(a) This rule will not ““significantly or uniquely'' affect snall
governments. A Small Governnent Agency Plan is not required. Snal
governments will only be affected to the extent that any Federal funds,
permts, or other authorized activities nust ensure that their actions
wi Il not adversely affect the critical habitat. However, as discussed

in section 1, these actions are currently subject to equival ent
restrictions through the listing protections of the species, and no
further restrictions are antici pated.

(b) This rule will not produce a Federal mandate of $100 million or
greater in any year, that is, it is not a “~“significant regulatory
action'' under the Unfunded Mandates Reform Act. The designati on of
critical habitat inposes no obligations on State or |ocal governnents.

Taki ngs

In accordance with Executive Oder 12630, this rule does not have
significant takings inplications, and a takings inplication assessnent
is not required. This designation will not "~“take'' private property
and will not alter the value of private property.

Federal i sm

In accordance with Executive Order 13132, the rul e does not have
significant Federalismeffects. A Federalism assessnent is not
requi red. This designation of critical habitat inposes no additiona
restrictions to those currently in place, and therefore has little
i ncrenental inpact on State and | ocal governnents and their activities.
The designation nay have sone benefit to these governnments in that the
areas essential to the conservation of the species are nore clearly
defined, and the primary constituent elenments of the habitat necessary
to the survival of the species are specifically identified. Wile this
definition and identificati on does not alter where and what federally
sponsored activities may occur, it may assist these |ocal governnents
in |long-

[[ Page 69710]]

range planning (rather than waiting for case-by-case section 7
consul tations to occur).

Civil Justice Reform

I n accordance with Executive Order 12988, the Departnment of the
Interior's Office of the Solicitor has determined that this rule does
not unduly burden the judicial systemand neets the requirenents of
sections 3(a) and 3(b)(2) of the Order. W have nmade every effort to
ensure that this final determ nation contains no drafting errors,
provi des clear standards, sinplifies procedures, reduces burden, and is
clearly witten such that litigation risk is mninzed.

Paperwor k Reduction Act of 1995 (44 U.S.C. 3501 et seq.)

This rul e does not contain any information collection requirenents
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for which Ofice of Managenent and Budget approval under the Paperwork
Reduction Act is required.

Nat i onal Environnmental Policy Act

We have determ ned that an Environmental Assessnent and/or an
Environnental |npact Statenment as defined by the National Environnental
Policy Act of 1969 need not be prepared in connection with regul ations
adopted pursuant to section 4(a) of the Act as anended. A notice
outlining our reason for this determ nation was published in the
Federal Register on Cctober 25, 1983 (48 FR 49244). This fina
determ nati on does not constitute a major Federal action significantly
affecting the quality of the human environment.

Gover nnent -t o- Gover nnment Rel ationship Wth Tri bes

In accordance with the President's nmenorandum of April 29, 1994,
" Government-to-Government Relations with Native American Triba
Governments'' (59 FR 22951) and 512 DM 2, we readily acknow edge our
responsibility to comuni cate neaningfully with recogni zed Federa
Tri bes on a governnent-to-governnent basis. W have deternined that
there are no Tribal lands that are essential for the conservation of
the tidewater goby because they do not support popul ations or suitable
habitat. Therefore, we are not designating critical habitat for the
ti dewat er goby on Tribal | ands.

Ref erences Cited

A conplete list of all references cited in this final rule is
avai |l abl e upon request fromthe Carlsbad Fish and Wldlife Ofice (see
ADDRESSES secti on).

Aut hor. The primary author of this final rule is the Carlsbad Fish
and Wldlife Ofice (see ADDRESSES section).
Li st of Subjects in 50 CFR Part 17

Endangered and t hreatened species, Exports, Inports, Reporting and
recor dkeepi ng requirenents, Transportation

Regul ati on Pronul gation

Accordingly, we anend part 17, subchapter B of chapter |, title 50
of the Code of Federal Regulations as set forth bel ow

PART 17- - [ AVENDED]

1. The authority citation for part 17 continues to read as foll ows:

Aut hority: 16 U.S.C. 1361-1407; 16 U.S.C. 1531-1544; 16 U.S.C.
4201-4245; Pub. L. 99-625, 100 Stat. 3500; unl ess otherw se noted.

2. Amend Sec. 17.11(h), by revising the entry for " goby,

tidewater'' under " "FISHES'' to read as foll ows:

Sec. 17.11 Endangered and threatened wildlife.

* *x * % %

(h) * *x %
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SPECI ES Vv
-------------------------------------------------------- popu
Hi storic range end
Comon nane Scientific name t

* * * *

Fi shes
* * * *
Goby, tidewater.................. Eucycl ogobi us US A (CA........ do. ..
newberryi .
* * * *

3. Anend Sec. 17.95(e) by adding critical habitat for the tidewater
goby (Eucycl ogobi us newberrii) under paragraph (e) in the sane
al phabetical order as this species occurs in Sec. 17.11(h), to read as
fol |l ows:

Sec. 17.95 Critical habitat--fish and wildlife.

* *x * % %

(e) Fishes.
* * * * *

Ti dewat er goby (Eucycl ogobi us newberrii)

1. Critical habitat units are depicted for Orange and San Di ego
Counties, California, on the maps bel ow and as descri bed bel ow.

2. Critical habitat includes the sections of streans indicated
on the naps bel ow and areas within these reaches potentially
i nundated by high flow events. Where delineated, this is the 50-year
fl ood plain of the designated waterways. In areas where the 50-year
flood plain is not delineated the presence of alluvial soils (soils
deposited by streans), obligate and facultative wetland vegetation
abandoned river channels, or evidence of high water marks can be
used to determine the extent of the floodplain. Critical habitat
does not include existing nan-nmade features and structures within
this area, such as buildings, roads, railroads, and other features,
whi ch do not contain, and do not have the potential to develop the
primary constituent elenments for the tidewater goby.

3. Wthin these areas, the primary constituent elenments include,
but are not limted to, those habitat conponents that are essentia
for the primary biol ogical needs of foraging, sheltering, and
reproduction. These el enents include coastal |agoons and estuary
systens supported by a natural hydrol ogical reginme, which results in
sufficient streanflow, areas of shallow water as well as deep
pockets of permanent water, sand and silt substrate, a variety of
aquatic and energent vegetation, and a diversity of prey species;
and an environment free from exotic fishes.

Bl LLI NG CODE 3420-55-P
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[ GRAPHI C] [TIFF OM TTED] TR20NC00. 003

Map Unit 1: Orange County, California. From USGS 7.5" quadrangle nap
Laguna Beach, California, and San Juan Capi strano, California. San
Bernardi no Principal Meridian, California, T. 7 S., R8 W,

begi nning at a point on Aliso Creek in SWsec. 32 and at

approxi mately 33 deg.30' 46" N latitude and 117 deg. 44' 37" W

| ongi tude, UTM coordi nates 430853.4 E, 3708395.9 N, and proceeding
downstream (westerly) to the Pacific Ocean covering approxi mately
1.0 km (0.6 mi.), including the stream its 50-year flood plain, and
associ ated | agoons and marsh.

[[ Page 69712]]

[ GRAPHI C] [TIFF OM TTED] TR20NC0O. 004
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Map Unit 2: San Diego County, California. From USGS 7.5' quadrangle
map San Clemente, California. San Bernardino Principal Meridian,
California, T. 9 S., R 7 W, beginning at a point on San Mateo
Creek in NWsec. 14 and at approximately 33 deg.23' 46" N |atitude
and 117 deg. 35' 20" W/ ongi tude, UTM coordi nates 445152.5 E
3695369.7 N, and proceedi ng downstream (southerly) to the Pacific
Ocean covering approximtely 1.3 km (0.9 m.), including the stream
its 50-year flood plain, and associ ated | agoons and narsh.

Map Unit 3: San Diego County, California. From USGS 7.5' quadrangle
map San Cl enente, California. San Bernardino Principal Meridian
California, T. 9 S., R 7 W, beginning at a point on San Onofre
Creek in SE sec. 14 and at approximately 33 deg.23' 05" N latitude
and 117 deg. 34' 30" W/ ongitude, UTM coordi nates 446450.2 E
3694074.4 N, and proceedi ng downstream (sout hwesterly) to the

Paci fic Ocean covering approximtely 0.6 km (0.4 m.), including the
stream its 50-year flood plain, and associ ated | agoons and narsh.
[GRAPHIC] [TIFF OM TTED] TR20NOOO. 005
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Map Unit 4: San Diego County, California. From USGS 7.5' quadrangle
map Las Pul gas Canyon, California. San Bernardino Principa

Meridian, California, T. 10 S., R 6 W, beginning at a point on Las
Flores Creek in the mddle of sec. 13 and at approxi mately

33 deg. 17'32" N latitude and 117 deg. 27' 20" W/ ongi tude, UTM

coordi nates 457495.3 E, 3683780.1 N, and proceedi ng downstream
(westerly) to the Pacific Ocean covering approximately 0.8 km (0.5
m.), including the stream its 50-year flood plain, and associ ated
| agoons and nmrsh.

Map Unit 5: San Diego County, California. From USGS 7.5"' quadrangl e
map Las Pul gas Canyon, California. San Bernardino Principa

Meridian, California, T. 10 S., R 5 W, beginning at a point on

Hi dden Creek in Wsec. 30 and at approximately 33 deg. 16' 46" N

| atitude and 117 deg. 26' 48" W/ ongi tude, UTM coordi nates 458321.5 E
3682362.9 N, and proceedi ng downstream (sout hwesterly) to the

Paci fic Ocean covering approximately 0.8 km (0.5 m .), including the
stream its 50-year flood plain, and associ ated | agoons and marsh.
[GRAPHIC] [TIFF OM TTED] TR20NO0O0. 006
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Map Unit 6: San Diego County, California. From USGS 7.5" quadrangle
map Las Pul gas Canyon, California. San Bernardino Principa

Meridian, California, T. 10 S., R 5 W, beginning at a point on
Aliso Creek in NE sec. 31 and at approxi mtely 33 deg. 16' 13" N
latitude and 117 deg. 26' 19" W/ ongi tude, UTM coordi nates 459521.7 E
3680981.1 N, and proceedi ng downstream (sout hwesterly) to the

Paci fic Ocean covering approximately 0.7 km (0.4 m .), including the
stream its 50-year flood plain, and associ ated | agoons and marsh.
Map Unit 7: San Diego County, California. From USGS 7.5" quadrangle
map Las Pul gas Canyon, California. San Bernardino Principa

Meridian, California, T. 10 S., R 5 W, beginning at a point on
French Creek in E sec. 31 and at approxinately 33 deg. 16' 01" N
|atitude and 117 deg. 26' 01" W/ ongi tude, UTM coordi nates 459078.8 E
3681354.4 N, and proceedi ng downstream (westerly) to the Pacific
Ocean covering approximtely 0.7 km (0.4 m .), including the stream
its 50-year flood plain, and associ ated | agoons and marsh.

Map Unit 8: San Diego County, California. From USGS 7.5' quadrangle
map Las Pul gas Canyon, California. San Bernardino Principa

Meridian, California, T. 11 S., R 5 W, beginning at a point on
Cockl eburr Creek in NE sec. 5 and at approxi mately 33 deg. 15" 16" N
latitude and 117 deg. 25' 21" W/ ongitude, UTM coordi nates 460570.4 E
and 3679563.4 N, and proceedi ng downstream (westerly) to the Pacific
Ocean covering approximtely 1.0 km (0.6 m.), including the stream
its 50-year flood plain, and associ ated | agoons and marsh.

[GRAPHIC] [TIFF OM TTED] TR20NQ0O0. 007
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Map Unit 9: San Diego County, California. From USGS 7.5' quadrangle
map Oceansi de, California. San Bernardi no Principal Meridian,
California, T. 11 S., R 5 W, beginning at a point on the Santa
Margarita River in NWsec. 2 and at approximately 33 deg. 15 08" N
latitude and 117 deg. 22' 38" W/ ongitude, UTM coordi nates 464774.9 E
3679326.9 N, and proceedi ng downstream (westerly) to the Pacific
Ocean covering approximtely 5.0 km (3.1 m.), including the river's
50-year flood plain, associated |agoons and narsh.

[GRAPHIC] [TIFF OM TTED] TR20NCOO. 008
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Map Unit 10: San Di ego County, California. From USGS 7.5 quadrangle
map San Luis Rey, California. San Bernardino Principal Mridian,
California, T. 12 S., R 4 W, beginning at a point on Augua

Hedi onda Creek in the middle of Section 9 and at approxi mately

33 deg.08'44" N latitude and 117 deg. 18' 19" W/ ongi tude, UTM

coordi nates 471444.4 E, 3667474.6 N, and proceedi ng downstream
(southwesterly) to the Pacific Ocean covering approximately 3.7 km
(2.3 m.), including the creek, its 50-year flood plain, Agua

Hedi onda Lagoon, and associ ated marsh.

[GRAPHIC] [TIFF OM TTED] TR20NO0O0. 009
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Dat ed: Novenmber 13, 2000.
Kenneth L. Smith,
Acting Assistant Secretary for Fish and Wldlife and Parks.
[ FR Doc. 00-29547 Filed 11-17-00; 8:45 ani
Bl LLI NG CODE 3420-55-C
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